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) the beginning of the age of world commerce, cities could only 
be great if they were port cities, for the vast oceans of water which 
enfold our earth provided the early avenues of commerce — level high- 
ways where vagrant winds propelled ships of trade to distant ports 
in an ancient world. Occasionally a few landlocked cities at the cross- 
roads of overland trade routes also thrived. When the airplane came 
these landlocked cities suddenly found themselves, without plan, at 
the floor of a new ocean—without Tennyson’s vision they became 
the beneficiaries of his dream: each could be a port of call for the 
“pilots of the purple twilight, dropping down with costly bales.”! The 
ocean of air had always been there but it was of little use; now that 
it provided new highways where giant ships would ply their way, the 
race of competition compelled the city to prepare a port to bring 
these vessels to dock. As early as 1928 bond issues for the development 
of an airport were held to be a valid municipal purpose? and the 





1 For I dipt into the future, far as human eye could see, 
Saw the Vision of the world, and all the wonder that would be; 
Saw the heavens fill with commerce, argosies of magic sails, 
Pilots of the purple twilight, dropping down with costly bales; 


Alfred Lord Tennyson, Locksley Hall (1842). 


2The acquisition and development of an airport is generally held to be a 
“public purpose” or “municipal purpose” within the aug of a state constitution, 
which permits the legislature to delegate to a city the power to incur an indebted- 
ness for such a purpose. Dysart v. City of St. Louis, 321 Mo. 514, 11 S.W. 2d 1045 
(1928). It is not a necessary expense, and the state constitution may require a vote 
of the people before a debt may be incurred or taxes levied for the purpose; but 
the municipal authority, once obtained, to maintain and operate the airport may be 
confided to a municipal corporate authority created for that purpose by appropriate 
legislative action. See Greensboro-High Point Airport Authority v. Johnson, 226 
N.C. 1, 86 S.E. 2d 803 (1946). 

For a general summary of early decisions in this field, see Rhyne, Airports 
and the Courts (Washington 1944) pp. 20-48. 
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city that did not prepare itself for the air age was likened to Chalcedon, 
the city of the blind.’ 

In aviation’s earlier years when aircraft were smaller in size and 
fewer in number than today, airport sites were selected beyond the 
city limits where land was cheap and man-made obstructions were 
few. But with normal growth, augmented by wartime’s stimulus and 
the movement of people to the cities, urban areas reached out to sur- 
round the airport. Similarly the burgeoning airport community merged 
with the city’s urban periphery. 

Progress in the art of aviation has made possible larger and faster 
airplanes of greater efficiency and economy. But since the basic design 
of currently operating and near-future air transports has not changed 
since the first powered flight at Kitty Hawk, the take-off and landing 
speeds of the modern aircraft still are functions of its in-flight opera- 
tional speeds. However with improvement of the aerodynamic qualities 
of wings, of wing flaps and generally in the low-speed flying qualities 
of aircraft, the rate of increase of airport operational speeds has been 
held down. Thus, as the cruising speed of the aircraft increases, so too 
at a diminishing rate do the take-off and landing speeds and the dis- 
tance necessary to accommodate these maneuvers. Meanwhile aircraft 
gross weights are steadily increasing. 

Commercial application of aviation progress follows a certain 
process: research development, military application and finally com- 
mercial use. With aircraft and component aviation devices increasing 
in complexity this process requires an ever increasing time lag; the 
maturing process has ranged from approximately thirteen years in the 
past to twenty years today. Charting scientific progress therefore, with 
the lag in commercial application should afford us some idea of what 
to expect in the future for the commercial air transport. Figures I 
and II demonstrate this trend — both gross weights and airport opera- 
tional speeds will continue to rise and will determine the paths the 
air transport will follow in approaching and leaving an airport. As 
the aircraft attains higher speed and greater weight its paths become 
shallower and of greater radius; moreover the future trend will be 
the same and as landing speeds increase to 120 to 130 miles per hour 
the flight paths may be twenty to thirty per cent flatter than those in 
the 100 mile per hour range —still approximately the landing speed 
of today’s commercial transports. 

Thus the airport and its neighbors have been drawn closer together 
and through such proximity have found themselves impinging upon 
each other from the effect of three circumstances: (1) The urbaniza- 
tion of areas immediately surrounding the airport boundary, (2) The 
increase in frequency of air traffic and general intensification of all 





3“The city that is without the foresight to build the ports for the new traffic 
may soon be left behind in the race of competition. Chalcedon was called the city 
of the blind because its founders rejected the nobler site of Bysantium lying at 
their feet... . The dweller within the gates even more than the stranger from 
san A ad the price of blindness.” Hess v. Rath, 249 N.Y. 436, 438, 164 N.E. 
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Fig.t AIRCRAFT WEIGHT TREND 
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flight operations, (3) The alternation of approach flight paths to 
a more shallow configuration as aircraft weights and speeds increase. 
Hence scientific progress, population increase and economic growth 
have caused a clash of interests between the landowner, either as an 
individual or as a member of a community, and the airman, as he 
approaches and leaves the airport serving that community. Through 
the creation of noise, the blowing of dust, noxious gasses and fumes, 
the glare of lights and the fear of an actual physical intrusion through 
the violence of a plane falling out of control, he may invade the home 
owner’s privacy, disturb his peace and actually diminish the value 
of his property.* And although the problem stems from the basic con- 
troversy between the sky-farer and the surface dweller, its branches 
reach out to the field of intricate conflict between local and federal 
government and indeed beyond, to the field of international relation- 
ships. Furthermore our military air power could not exist without 
a smooth functioning civil air arm since a nation’s air power is not 
dichotomous; its strength lies in its unity. 

Recent air tragedies demonstrate the coextension of federal and 
local problems in the control of this new activity utilizing an area 
hitherto unattainable, hence unregulated. In Figure III a broken 
landing gear fallen from the sky-lanes of world commerce looms on the 
lawn of a dwelling; a twisted propeller menaces a modest home and 
goes to the essence of our problem. 


LAw OF LANDOWNER-AIRMAN RIGHTS 
Airspace Ownership and Use 


There existed in the ancient common law a maxim concerning 
the rights of landowners — Cujus est solum ejus est usque ad coelum 
et ad inferos: “Whosoever has the soil, also owns to the heavens above 
and to the centre beneath.” With the advent of the aircraft, however, 
it soon became apparent that this maxim was propounded as law 
only when it could not be effectively breached. Farsighted jurists, 
upon first consideration realized its sterility; there exists a case in 
the English reports where, through fear of subjecting early aeronauts 
to limitless trespass suits, a noted jurist refused to regard an over- 


hanging board as a breaking of the close.® Literal application of the 





4 The Report of the President’s Airport Commission, J. H. Doolittle, Chairman, 
The Airport and Its Neighbors (Wash.: G.P.O., 1952) presents a thorough analysis 
of this problem. 

This report and a Law Note, op. cit. infra n. 39; Pogue and Bell, op. cit. infra 
n. 17; Hunter, The Conflicting Interests of Aircraft Owner and Nearby Property 
Owner, 11 Law & Contemp. Prob. 539 (1945-1946), and Rhyne, Federal, State and 
Local Jurisdiction over Civil Aviation, ibid., p. 459, presented a thorough back- 
ground for the preparation of this work. For a strong, early advocation of the 
federal viewpoint see McDonald and Kuhn, The Ocean Air—State or Federal 
Regulation, 31 Va. L. Rev. 363 (1945). 

5 “Nay, if this board overhanging the plaintiff’s garden be a trespass, it would 
follow that an aeronaut is liable in an action of trespass quare clausum fregit at 
the suit of the occupier of every field over which his balloon passes on the course 
of his voyage.” Lord Ellenborough in Pickering v. Rudd, 4 Camp. 219 220-221, 171 
Eng. Rep. 70, 71 (1815). 
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maxim can be found only in non-aviation cases providing small back- 
ground for the greater interplay of social and economic forces later 
to resolve the differences. Thus encroaching telephone wires, angrily 
projecting one’s arm, an overhanging flashboard, or tree, leaning 
walls, and overhanging roof, projecting eaves and the shooting of 
guns® have all been regarded as invasions of the superincumbent air- 
space — the exclusive realm of the landowner. 

Jurists, generally, sensing the magnitude and divergence which the 
forces exerted by the landowner and airman would assume have tried 
to balance them in the public interest. They have pursued several 
avenues of approach, resulting in different theories but arriving, usu- 
ally, at a common goal. Moreover, the legal basis on which the ag- 
grieved landowner has sought relief has sometimes been a factor in 
fashioning the law. At times the remedy chosen was an action in tres- 
pass into the airspace above the property owner’s land by aircraft, 
usually from an adjacent airport;? more frequently an action alleging 
a nuisance,’ when the airport’s operation disquieted the landowner, 
was entertained. 

How were these discords resolved and upon their settlement, what 
theories of airspace ownership were built? The most conservative 
theory, the beginning of which may very well have been based upon 
the ad coelum maxim holds that the landowner’s title to airspace 
above his land extends upward without limit, subject only to an ease- 
ment or privilege of flight in the public. This concept is contained in 
the Uniform Aeronautics Act, which was in effect in twenty-two states 
in 1943 when the Commissioners on Uniform State Laws ceased ad- 
vocating its adoption,® and in the Restatement of Torts.!° 

The most general theory is based upon the premise that the land- 
owner owns that airspace above his property which he is able to 
occupy or use in the enjoyment of his land.1! This is known as the 
possible effective possession theory. There appears to be some con- 
fusion here as to the import of this concept which may stem from the 





6 Butler v. Frontier Telephone Co., 186 N.Y. 486, 79 N.E. 716 (1906) (tele- 
phone wires) ; Hannabalson v. Sessions, 116 Towa 457, 90 N.W. 93 (1902) (project- 
ing arm); Puorto v. Chieppa, 78 Conn. 401, 62 Atl. 664 (1905) (overhanging 
flashboard); Ackerman v. Ellis, 81 N.J.L. 1, 79 Atl. 8838 (1911) (overhanging 
trees); Barnes v. Berendes, 139 Cal. 32, 69 Pac. 491 (1902) (leaning Walls) ; 
Murphy v. Bolger, 60 Vt. 723, 15 Atl. 8365 (1888) (overhanging roof); Wilmarth 
v. Woodcock, 58 Mich. 482, 25 N.W. 475 (1885) (projecting eaves); Herrin v. 
Sutherland, 74 Mont. 587, 241 Pac. 328 (1925) (shooting guns). 

7 Burnham v. Beverly, Inc., 311 Mass. 628, 42 N.E. 2d 575 (1942); Hinman v. 
Pacific Air Transport, 84 F. 2d 755 (9th Cir. 19386); Smith v. New England 
Aircraft Co., 270 Mass. 511, 170 N.E. 385 (1930). See also Brandes v. Mitterling, 
67 Ariz. 349, 196 P. 2d 464 (1948). 

8 Thrasher v. City of Atlanta, 178 Ga. 514, 173 S.E. 817 (1934) ; Vanderslice v. 
Shaun, 26 Del. Ch. 225, 27 A. 2d 87 (1942). 

® Uniform Aeronautics Act §§ 3, 4, 11 U.L.A. 159-167 (Supp. 1949). 

10 Restatement, Torts § 194 (1934). 

11 Delta Air Corp. v. Kersey, 193 Ga. 862, 20 S.E. 2d 245 (1942); Cory v. 
Physical Culture Hotel, 14 F. Supp. 977 (W.D. N.Y. 1936); Thrasher v. Atlanta, 
178 Ga. 514, 178 S.E. 817 (1934); Swetland v. Curtiss, 41 F. 2d 929 (N.D. Ohio 
1930), modified 55 F. 2d 201 (6th Cir. 1931); Dutton v. Mendocino County, 1949 
Nee a AEB) (Cal. Sup. Ct. 1948); cf. Gardner v. Allegheny, 382 Pa. 88, 114 A. 
2d 491 (1955). 
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word “possible” viewed in connection with time: some believing 
that present title would vest in the landowner all that space which 
he could possibly use for all time in the future but this would not 
be reasonable yet when we combine reasonableness with future possi- 
bility we move into the area of liklihood or probability making the 
distinction meaningless. A holding that the landowner does own some 
airspace would cause the nature of his action against the encroaching 
airman to vary with the circumstance of the injury: trespass for an 
obtrusion into airspace which is owned; nuisance for injury from acts 
done outside the envelope of ownership. 

The view expressed by the Supreme Court in United States v. 
Causby!?—similar to state court holdings mentioned above—is that the 
landowner owns at least as much of the airspace above his land as he 
can occupy and use in connection therewith. Here the court held that 
continued flights, the glare of lights and the deafening roar of heavy 
army aircraft while passing but a few feet over the plaintiff's dwelling 
on final approach to the field, caused fright to those living therein, 
virtually destroyed the productive use of the land as a chicken farm 
and thus constituted a taking of property. The court found reason 
for its decision in an earlier non-aviation controversy,!* where the 
imposition of a servitude by the firing of heavy projectiles above the 
property deprived the owner of profitable use and constituted a taking; 
but it may well be that had the Causby case followed the passage of the 
Federal Tort Claims Act, one of the more conventional avenues of 
approach would have been traveled by the plaintiff.15 The case was 
remanded to the Court of Claims which determined an area of prob- 
able possession—in view of the nature of the land and the use to which 
it would likely be put, considering its location and surroundings'®— 
and designated that area as being owned by the subjacent landowner. 

On the basis of this holding, some writers have chosen to find 
another category of airspace ownership, that of probable effective posses- 
sion as distinguished from possible effective possession; however this 





12 328 U.S. 256 (1946). 

13 Portsmouth Harbor Land and Hotel Co. v. United States, 260 U.S. 327, 43 
S. Ct. 185 (1928). 

14 28 U.S.C. § 1846 (1952). 

_15See Venneman, The Causby Case and the Relation of Landowners and 
Aviators, 14 J. Air L. & Com. 112, 116 (1947). 

16 Causby v. United States, 109 Ct. Cl. 768, 75 F. Supp. 262 (1948). 

The court of Claims held that there was a “taking” up to 365 feet, which was 
300 feet over the tallest object on plaintiff’s property. The Court concluded: 

“The result of this, we recognize, is to vest in the United States the right to 
fly its airplanes at any altitude above 365 feet with impunity. This, of course, 
would prevent the plaintiff’s from erecting on their property a building of the 
height of the Empire State Building or of any structure more than 365 feet in 
height. Were this property located at a place where there was any likelihood that 
such a structure would be erected on it, the defendant, without paying for it, would 
have no right to the airspace above the property to an altitude so low as would 
prevent such a structure from being erected. But here there was but the most 
remote possibility that plaintiffs would ever put this property to such a use.” 109 
Ct. Cl., at 771, 75 F. Supp., at 264. 
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is needlessly confounding a subject which is not yet clear with observ- 
ers of air law’ or settled by judicial decision. What is significant in 
the Causby case is the remedy—for it was the remedy which moved the 
theory of ownership as the basis for recovery out of the possible and 
into the probable effective possession concept. An action in tort could 
not be had. But the taking of an easement may be either temporary 
or perpetual—beginning at a fixed time and terminating later, or 
continuing endlessly. Wherefore the Court of Claims would be dis- 
posed to assert actual use and probable future use for the purpose of 
determining a property taking which could conceivably be fixed for 
all future time.1® This view was taken in a recent eminent domain 
case for an obstruction easement where a federal district court men- 
tioned as a factor of depreciation the fact that the property could not 
fully participate in future residential development.’® 

On the other hand, cases which have been determinative of the 
possible effective possession concept have usually been actions in tres- 
pass and nuisance. Under this concept and the nature of the legal 
actions determinative of it, what is not owned today may be owned 





17 E.g., Venneman, supra, n. 15, at p. 114, says of the Cauvsby case: “But here 
now there is a judicially sanctioned formula. The Court says, ‘The landowner owns 
at least as much of the space above the ground as he can occupy and use in con- 
nection with the land. ... The fact that he does not occupy it in a physical sense— 
by the erection of buildings and the like—is not material.’ This has been known as 
the possible effective possession theory as adopted by other courts in previous 
cases... 

Rhyne, in Airport Legislation and Court Decisions, 14 J. Air L. & Com. 289 at 
295 (1947), lists five theories of airspace and rights: 

“1, The landowner owns all the air space above his property without limit in 
extent; 

“2. the landowner owns the air space above his property to an unlimited extent, 
subject to an ‘easement’ or ‘privilege’ of flight in the public; 

“3. the landowner owns the air space up to such heights as is fixed by statute, 
with flights under that height ‘trespasses’; 

“4, the landowner owns the air space up as far as it is possible for him to take 
effective possession but beyond the ‘possible effective possession zone’ there is no 
ownership in air space; and 

“5. the landowner owns only the air space he actually occupies and can only 
object to such use of the air space over his property as does actual damage. 

“.,. The fifth or ‘actual use’ theory has been adopted by the . . . Supreme Court 
of the United States in the Causby case.” 

Pogue and Bell in The Legal Framework of Airport Operations, 19 J. Air L. 
& Com. 253 at 255-257 (1952) define the first three of the five airspace ownership 
theories the same as Rhyne does, and then continue as follows: 

“4, The landowner owns the air space up as far as it is possible for him to 
take effective possession. 

“5. The landowner owns the air space up as far as he actually occupies or of 

which it is probable that he will ever take effective possession. 
“The distinction between (4), which appears to have been followed by a number of 
state courts and (5), which is the one pronounced by the Supreme Court in the 
Causby case, is the difference between air space which could conceivably be used 
if, for example, the landowner wanted to demolish his house and build another 
(Empire State Building) or which he is actually using or probably ever will use. 
These two theories are predominant today but there has been no final agreement 
as to which is to be followed.” 

Undoubtedly the divergences in the above resulted from the Venneman and 
Rhyne articles having appeared prior to the report of the Causby action in the 
Court of Claims (supra, n. 16) advancing the “probable effective possession” theory. 

18 Actually the easement was found to be temporary, 109 Ct. Cl. at 770, 75 
F. Supp. at 263; however the idea of a continuum is inherent in the concept of a 


taking. 
19 United States v. 48.10 Acres of Land, 144 F. Supp. 258 (S.D. N.Y. 1956). 
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tomorrow; whatever a landowner can effectively occupy he owns, plus 
an additional area—ownership of a continuing envelope of atmosphere 
surrounding whatever reasonable use to which the land may be put. 
Actions thus brought (it is highly unlikely that an air easement could 
be acquired by prescription*’) , concern the then existing use of the 
land and can, with much greater freedom and without affecting the 
future possessory privilege of the plaintiff at bar, advance a theory of 
ownership based on some idea of possible effective possession. The 
significant contribution of the Causby case is its extension of the rem- 
edies available to the landowner against obnoxious air activities; in 
addition to actions in negligence, trespass, or nuisance he now has at 
his avail, against the government at least, an action to recover for a 
taking of property based on the prohibition in the fifth amendment 
against the taking of “‘. . . private property . . . for public use, without 
just compensation.” 

Other significant decisions have helped to fashion the law. One 
court has found the landowner without title to any airspace other than 
that presently occupied or used.” Here the only legal right to property 
was held to be dominion over it and only use by aircraft of the space 
above, which in fact does actual or substantial damage resulting in 
injury to the land or which interferes with possession or beneficial use 
would be actionable as a trespass. Actions alleging nuisance would of 
course still be available. Deemphasizing legal theories and recognizing 
economic exigencies, a federal district court enjoined the further use 
of an airport after weighing the losses suffered by both parties to 
determine the one who had the least to lose monetarily.?? Using 
statutory flight minimums fixed by state instrumentalities under the 
police power and by Congress under the Commerce Clause to gauge 
the scope of private rights, a Massachusetts court suggested a consider- 
ation of the statutory rules in determining technical trespass;** a fed- 
eral district Court in Ohio has held that an allegation of such a viola- 
tion constitutes a case for negligence,** and one in Utah regarded 
flights above the minimum safe altitude of flight prescribed by the 
Civil Aeronautics Board as determinative of a zone where no negligence 
can be imputed regardless of the surface damage caused.”> Hence the 





20 At least without some refashioning of the law. See Hinman v. Pacific Air 
Transport, 84 F. 2d 755, 759 (9th cir. 1936), cert. denied 300 U.S. 654 (1937) 
where the court said, “We therefore hold that it is not legally possible for appellees 
to obtain an easement by prescription, through the airspace above appellants’ 
land.” Also see authorities cited therein. 

But cf. Strother v. Pacific Gas and Electric Co., 94 Cal. App. 2d 525, 211 P. 
2d 624 (1949), where the court found it unnecessary to determine whether pre- 
scriptive rights to an airlane may, have been acquired by adverse user when the 
right of way was lost by the owner’s beneficial construction and use without opposi- 
tion for a period of more than five years 

21 Hinman v. Pacific Air Transport, 84 F. 2d 755 (9th Cir. 1936), cert. denied 
300 U.S. 654 (1987). 

22 Swetland v. Curtiss, 41 F. 2d 929 (N.D. Ohio 19380). 

23 Burnham v. Beverly Airways, 311 Mass. 628, 42 N.E. 2d 575 (1942). See 
also Smith v. New England Aircraft Co., 270 Mass. 511, 170 N.E. 385 (19380). 

24 Neiswanger v. Goodyear, 35 F. 2d 761 (N.D. Ohio 1929). 

1950). Boskovich v. United States, 3 Av. Cas. 17,252 (U.S.D.C. Utah Cent. Div. 
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following five theories of landowners’ rights in airspace may be useful 
to illustrate the basis on which these rights can be determined. 


1. The “ad coelum” or “absolute ownership” theory—obsolete. 

2. The “privilege of flight” theory—the landowner owns all air- 
space above his property subject to a privilege of flight in the 
public. This theory—becoming archaic—bears some relation- 
ship to the “minimum safe altitude of flight’”’ theory since early 
statutes generally granted this right of flight through the sur- 
face-owner’s airspace. 

3. The “envelope of air’? theory—whatever space a landowner can 
legally use above his land, plus an additional envelope of air 
to insure the reasonable use and enjoyment of such occupancy, 
becomes his whenever he uses it—the most popular theory. 

4. The “minimum safe altitude of flight” theory where minimum 
altitudes, propounded for safe navigation and the protection of 
flight as well as surface activities, are used as some determinant 
of liability or the extent of airspace ownership—has had some 
currency. 

5. The “ownership only to the extent of occupancy” theory—the 
landowner owns only the airspace he actually occupies hence can 
object only to such use of the airspace over his property as does 
actual harm—varying from (3) mainly in the nature of the 
action brought. 


Air Passage and Surface Rights 


A balance of equities is generally the legal tack taken by the courts 
in resolving the conflicting claims between the airport operator and 
the airman. As a general rule the case law in this area has recognized 
the airplane as an integral part of modern life. ‘Those who reside near 
airports cannot be entirely free of the annoyances which may result, 
but their enjoyment of surface property cannot be diminished inordi- 
nately without compensation therefor. In a case where property owners 
were denied an anticipatory injunction against the construction of an 
airport to prevent forthcoming damages through noise, dust, crowds, 
fright, depreciation of property values, and general annoyance, the 
court expressed the conflict between the principle of free use of prop- 
erty and the opposing principle that in such use the user must save 
his neighbors from harm: 


The law of nuisance plys between two antithetical extremes: the 
principle that every person is entitled to use his property for any 
purpose that he sees fit, and the opposing principle that everyone is 
bound to use his property in such a manner as not to injure the 
property or rights of his neighbor. For generations, courts, in 
their tasks of judging, have ruled on these extremes according to 
the wisdom of the day, and many have recognized that the con- 
temporary view of public policy shifts from generation to genera- 
tion. 

In our business of judging in this case, while sitting as a court 
of equity, we must not only weigh the conflict of interests between 
the airport owner and the nearby landowners, but we must further 
recognize the public policy of the generation in which we live. We 
must recognize that the establishment of an airport of the kind 
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contemplated is of great concern to the public, and if such an air- 
port is abated, or its establishment prevented, the consequences will 
be not only a serious injury to the owner of the port property but 
may be a serious loss of a valuable asset to the entire community. 

The necessities of a social state, especially in a great industrial 
community, compel the rule that no one has absolute freedom in the 
use of his property, because he must be restrained in his use by the 
existence of equal rights in his neighbor to the use of his property. 
This rule has sometimes been erroneously interpreted as a prohibi- 
tion of all use of one’s property which annoys or disturbs his neigh- 
bor in the enjoyment of his property. The question for decision is 
not simply whether the neighbor is annoyed or disturbed, but is 
whether there is an injury to a legal right of the neighbor. The law 
of private nuisance is a law of degree; it generally turns on the 
factual question whether the use to which the property is put is a 
reasonable use under the circumstances, and whether there is “an 
appreciable, substantial, tangible injury resulting in actual, mate- 
rial, physical discomfort, and not merely a tendency to injure. It 
must be real and not fanciful or imaginary, or such as results 
merely in a trifling annoyance, inconvenience or discomfort.” . . . 

*% % * * * 

All systems of jurisprudence recognize the requirement of com- 
promise in the social state. Members of society must submit to 
annoyances consequent upon the reasonable use of property. Sic 
utere tuo ut alienum non laedas [use your own rights so that you 
do not hurt those of another] is an old maxim which has a broad 
application. If such rule were held to mean that one must never 
use his own property in such a way as to do any injury to his 
neighbor or his property, it could not be enforced in civilized 
society. People who live in organized communities must of neces- 
sity suffer some damage, inconvenience and annoyance from their 
neighbors. For these annoyances, inconveniences and damages, 
they are generally compensated by the advantages incident to living 
in a civilized state.?6 


A city’s airport may be a public utility, yet an airport can become 
a nuisance through the circumstance of its construction, location or 
operation.?7 The most frequent complaints of aggrieved landowners 
are directed against the noise of aircraft during the effort of run-up, 
take-off and climb-out, the fright caused by their low flying and the 
dust and fumes they cast upon the land. The airport operator, relying 
on an implicit balance of benefits concept whereby he can usually 
outweigh the scale, claims that the operation of his enterprise is in the 
public interest and far exceeds the inconveniences suffered by adjacent 
residents.28 Although continual low altitude flights which may endan- 
ger the life or affect the health of the surface dweller or unreasonably 
disquiet him are actionable wrongs,”® the mere fear of harm from 





26 Antonik v. Chamberlain, 81 Ohio App. 465, 475-6, 477, 78 N.E. 2d 752, 
759-60 (1947). 

27 See Pogue and Bell, op. cit. supra n. 17, at 257-8. 

28 Jd. at 258. For a thorough analysis of the conflicting claims between airport 
operations and property owners until 1944, see Rhyne, Airports and the Courts, 
(Washington 1944). 

29 Delta Air Corp. v. Kersey, 193 Ga. 862, 20 S.E. 2d 245 (1942); Vanderslice 
v. Shaun, 26 Del. Ch. 225, 27 A. 2d 87 (1942). See also Hinman v. Pacific Air 
Transport, 84 F. 2d 755, cert. denied 300 U.S. 654 (9th Cir. 1936). 
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aerial activity is not sufficient to authorize an injunction against flights 
over the property of proximate home owners.*° One state court has 
held that it may enjoin flights even in interstate commerce when con- 
ducted below the minimum safe altitude of flight as during take-offs 
and landings if they constitute a real danger to the life or property 
of the landowner and there is no showing that the paths flown are 
reasonably necessary for safe take-offs and landings or that an injunc- 
tion will burden interstate commerce.*! 

Conversely the courts have increasingly recognized the public inter- 
est involved in an airport’s operation;** whereas in earlier days airport 
activities were sometimes permanently enjoined as a nuisance,** more 
recently injunctions requiring minimum altitudes during take-offs 
and landings are even becoming less common and greater severity of 
the causes necessary for the issuance of such injunctions must be 
shown.** In suits by airports against landowners which hamper airport 
operation, the courts have shown little patience with devices purposely 
erected to obstruct flight operations such as tall poles or useless towers. 
But where a construction fulfills a useful purpose upon the land yet 
obstructs the flow of airport traffic, the chance of prevailing against it 
seems to turn upon the extent to which the airport participates in 
interstate commerce and the timeliness of the objection. Lack of public 
purpose or diligence in objecting favor the landowner and where the 
construction is reasonable, legal and useful, yet obstructive, removal 
will require condemnation by eminent domain.*® 





30 Batcheller v. Commonwealth ex rel. Rector and Visitors of Univ. of Virginia, 
176 Va. 109, 10 S.E. 2d 529 (1940); Thrasher v. Atlanta, 178 Ga. 514, 173 S.E. 
817 (1934). 

31 Gardner v. Allegheny County, 382 Pa. 88, 114 A. 2d 491 (1955). 

82 See Kuntz v. Werner Flying Service, 257 Wis. 405, 48 N.W. 2d 476 (1950) ; 
Antonik v. Chamberlain, 81 Ohio App. 465, 78 N.E. 2d 752 (1947). 

33 See Swetland v. Curtiss Airports Corp., 55 r: = 201 (6th Cir. 1982); Gay v. 
Taylor, 1934 U.S. Av. R. 146 (Ct. of Com. PL. Pa. 32). 

34 Pogue and Bell, op. cit. supra n. 17, at 259. 
ye SS). Roosevelt Field v. Town of North Hempstead, 88 F. Supp. 177 (D.C. 

950 

However, the effective length of an airport’s runways could be diminished or 
made useless by obstacles in the vicinity of an airport. 

“Land usage control of the first half mile from either end of a runway is the 
absolute minimum to assure the proper control of flight obstructions. In fact, such 
control outwardly for 2 miles is extremely desirable. The problem of proper zoning 
around airports must be faced in order to insure investment, minimize encroach- 
ment of residential areas, and eliminate flight obstructions.” s. Doe. No. 95, The 
National Airport Program, 83d Cong., 2d Sess. (Wash.: G.P.O., 1954) p. 28. 

There is no reason why obstructions to an airport’s use cannot be controlled 
by a state’s instrumentality through the zoning power just as land use may be 
restricted generally for community benefit. Village of Euclid v. Ambler Realty Co., 
272 U.S. 365 (1926). Yet the practice, though grounded in basic zoning principles, 
is relatively new and as late as 1945 a city ordinance which undertook to zone for 
an airport without the authority of a specific enabling statute, and which con- 
stituted a taking of private property without due process of law, was set aside. 
m= Corporation v. City of Newark, 132 N.J.L. 370, 40 A. 2d 559 

Nevertheless, as navigation by air becomes more common, curtailment of the 
free use of airspace by surface devices even for a sanctioned public purpose such 
as a public utility’s transmission lines has been held. In Yoffee v. Pennsylvania 
Power and Light Co., 385 Pa. 520, 123 A. 2d 636 (1956), a public utility whose 
wires were permissibly strung across a river in such an inconspicuous manner as 
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The power to zone and of eminent domain are a concomitant of 
the police power and may generally be exercised by local governments 
when property must be regulated or taken for a municipal purpose 
such as an airport. With the federal government these powers could 
be found to hinge upon the Commerce Clause, the postal or war 
powers;** but doubt exists whether under present legislation, Congress 
intended fully to assume these powers, particularly that of zoning or 
that of exercising eminent domain for air easements where the airport 
is not federally owned and operated.37 Where eminent domain has been 
exercised by the federal government the path of the condemnee is 
sometimes a thorny one; it is not clear whether recovery of damages 
for the taking of the air easement and consequent reduction in value 
to the remainder may be combined with compensation for a diminu- 





to cause a hazard, was found responsible for the death of an aviator who collided 
with them at an altitude of 175 feet above the surface of the water. Stating that 
with small cost, when weighed against human life, the wires could have been 
marked conspicuously, the negilgence of this omission made the owner of the in- 
stallation as responsible as if “he had shot down the aircraft.” In dictum the court 
stated that even had the utility company “ ... hung its wires over land to which 
it had a free simple title it still could not be indifferent to legitimate air traffic 
passing over it.... ” contra the holding in an earlier California case where those 
flying in a plane which struck an electric company’s wires strung across its own 
property were held to be trespassers to whom was owed no duty to warn of the 
presence of the wires. Strother v. Pacific Gas and Electric Co., 94 Cal. App. 2d 525, 
211 P. 2d 624 (1949). 

But when the zoning power is delegated to the local government, the state 
may still assert its sovereign power over the delegated power, as in Davidson 
County, Tennessee v. Harmon, 292 S.W. 2d 777 (1956) where the state held itself 
immune from injunctive relief against its exercise of a governmental function — 
the construction of a mental health institution in the approach zone to a runway 
of a county airport higher than that permitted by the county’s zoning ordinance. 
Here the assertion of sovereign immunity against an injunction aimed to enforce 
local aviation-safety regulatory power demonstrates the danger of a downward 
delegation of such power. A sovereign, for the sake of essential uniformity in air 
commerce, should never wilfully distort the flow of commerce which its delegated 
power seeks to accomplish, nor should the sovereigns be “multiple.” A state in 
weighing the care of its mentally ill charges against the flow of air commerce, may 
strike a different balance from the federal government where alone the real need 
for the development of the inseparable functions of air commerce and national 
defense can best be realized. 

By setting such needs in their proper place in the federal scheme, certainly 
fewer compromises of air safety would be made, especially when we combine this 
purpose with the sovereign power of Congress through legislation directly, or 
through an agency, to condemn property owned by a municipality and already 
devoted to a public use, when such property is needed to facilitate interstate com- 
merce such as for the regulation of the use of navigable streams, including the 
erection of dams therein and bridges thereover. City of Davenport v. Three-Fifths 
of an Acre of Land, 147 Fed. Supp. 794 (D.C.S.D. IIl., 1957). Hence with the 
activation of the dormant power of the federal government to zone airport ap- 
proaches to maintain the free flow of interstate commerce (see note 87 infra) 
would go the same characteristics which attend the power that the federal govern- 
ment exercises over the states in eminent domain—a power which is plenary, 
supreme and exclusive—guaranteeing the uniformity essential to air safety. 

36 Kohl v. United States, 91 U.S. 367 (1875); Jasper v. Sawyer, 100 F. Supp. 
421 (D.D.C. 1951). See Seago and Armour, Federal Licensing of Airports, 22 J. 
Air L. & Com. 51, 61 (1955). 

37 Civil Aeronautics Act of 1938, section 302 (c), (2) 52 Stat. 985, as amended 
by 62 Stat. 1216 (1948), gives the Administrator power to acquire by condemnation 
real property or interests therein. 


On zoning, see Pogue and Bell, op. cit. supra n. 17 at 264-268. 
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tion in the value of the remaining property caused by anticipated air 
traffic, or indeed whether recovery for the latter loss can be had at all.38 


Civil Aeronautics and Federal Control 


Today the exercise of federal control over aviation through the 
commerce clause, as a means of navigation in interstate commerce 
seems obvious yet prior to the enactment of the Air Commerce Act 
of 1926 when aviation as a means of commerce was not so firmly fixed, 
there was some worry as to the constitutionality of any exercise of 
federal control in this field.*® Consequently at least three delegations 
of our Constitution in addition to the commerce clause have been 
advanced as a basis upon which the federal control of aviation may 
rest—the admiralty jurisdiction, the war clause and the treaty power.*® 

It is the commerce clause however which is most generally assumed 
to form the basis of federal control of aviation. Since 1824,41 when the 
Supreme Court first pronounced upon the scope of national authority 
and the limitations upon the states implied in the power conferred 
upon Congress ‘‘to regulate Commerce with the foreign Nations and 
among the several States,’ it has been settled law that commercial 
intercourse embracing, as time went on, electronic communication in 
all of its forms, is an element of commerce which fell within the regulat- 
ing power of Congress. Moreover commerce includes navigation;* 
hence since the control of commerce has been held to extend to those 
navigable waters which “form a continuous channel for commerce 
among the States or with foreign countries,’’** it has been suggested 
that the “continuous channel” test may be applied equally well- to 
aviation, giving Congress complete control over the airspace medium.* 
And a comprehension of the ubiquity of the air ocean leads to a clear 
conclusion that, “. . . air as an element in which to navigate is even 
more inevitably federalized by the commerce clause than is navigable 
water.’'*¢ 

In .926 the first comprehensive federal code for the regulation of 
air navigation was enacted.*? The power to regulate aircraft registra- 





38 Compare United States v. 4.43 Acres of Land, 137 F. Supp. 567 (N.D. Tex. 
1956) with United States v. 48.10 Acres of Land, 144 F. Supp. 258 (S.D.N.Y. 1956). 
See proviso, section 302 (c) of Civil Aeronautics Act of 1938; 52 Stat. 985, as 
amended, 49 U.S.C. 452 (1952). See also, Bulier, “Eminent Domain—Valuation 
in Partial-Taking Cases,” 24 J. Air L. & Com. 103 (1957). 

39 See Note, 29 N.Y.U.L. Rev. 169 at 172 (1954). 

40 See Bogert, Problems in Aviation Law, 6 Cornell L. Q. 271 (1921). On the 
idea that the federal government assumed such power through the ratification of 
the Pan-American Convention, see Wigmore, Did the Federal Government Acquire 
Exclusive Aerial Jurisdiction Two Years Ago? 4 Journ. of Air Law 232 (1933); 
McCormack, Exclusive Federal Jurisdiction Over Aviation Via International 
Treaties, 6 Air Law Review 13 (1935). 

41 See Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824). 

42 U.S. Const. art. I, § 8, cl. 3. 

43 Gilman v. Philadelphia, 70 U.S. (3 Wall.) 713 (1865). 

44 Escanaba Co. v. Chicago, 107 U.S. 678, 682 (1882). 

45 See Note, 29 N.Y.U.L. Rev. 169 at 173 (1954). 

46 Northwest Airlines v. Minnesota, 322 U.S. 292, 303 (1944) (concurring). 

47 Air Commerce Act of 1926, 44 Stat. 568, as amended, 49 U.S.C. §§ 171, 
174-177, 179-184 (1952). 
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tion and airworthiness, airman certification, navigational facilities, air 
traffic rules and the suspension of certificates was conferred upon the 
Secretary of Commerce.*® 

The need for consolidation in the federal control of aeronautics 
gathered momentum in the nineteen-thirties: as the industry grew, 
regulation of the airlines, scattered among the Department of Com- 
merce for safety, the Post Office Department for airmail contracts and 
the Interstate Commerce Commission for rate fixing in the carriage of 
mail called for unification. The debacle of the government’s air mail 
contract cancellation in 1934, followed by the disastrous attempt by the 
Army to fly the mails and a growing need for the regulation of air 
carrier services and rates, led in 1938 to union under on federal statute 
and agency of both the economic and safety control of civil aviation.*® 
The legislative intent of Congress in conferring regulatory powers of 
broad scope is expressed in the Civil Aeronautics Act’s declaration of 
policy: 

In the exercise and performance of its powers and duties under 
this Act, the Authority shall consider the following, among other 


things, as being in the public interest, and in accordance with the 
public convenience and necessity— 


(a) The encouragement and development of an air-transporta- 
tion system properly adapted to the present and future needs of the 
foreign and domestic commerce of the United States, of the Postal 
Service, and of the national defense; 

(b) The regulation of air transportation in such manner as to 
recognize and preserve the inherent advantages of, assure the high- 
est degree of safety in, and foster sound economic conditions in, 
such transportation, and to improve the relations between, and coor- 
dinate transportation by, air carriers; 

(c) The promotion of adequate, economical, and efficient service 
by air carriers at reasonable charges, without unjust discrimina- 
tions, undue preferences or advantages, or unfair or destructive 
competitive practices; 

(d) Competition to the extent necessary to assure the sound 
development of an air-transportation system properly adapted to 
the needs of the foreign and domestic commerce of the United 
States, of the Postal Service, and of the national defense; 

(e) The regulation of air commerce in such manner as to best 
promote its development and safety; and 

(f) The encouragement and development of civil aeronautics.®° 


A further illustration of the breadth of scope which Congress con- 
templated in the Civil Aeronautics Act is found in the act’s definition 
of air commerce: 


“Air commerce” means interstate, overseas, or foreign air com- 
merce or the transportation of mail by aircraft or any operation or 
navigation of aircraft within the limits of any civil airway or any 


4844 Stat. 569, 49 U.S.C. § 173 (repealed). Similar pean are now in 52 
Stat. 1005-1012 (1938), 49 U.S.C. §§ 521-523, 551-560 (1952). 

49 Civil Aeronautics Act of 1938, 52 Stat. 977, as amended, 49 U.S.C.A. §§ 
401-705 (Supp. 1956). 
50 52 Stat. 980 (1938), 49 U.S.C. § 402 (1952). 
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operation or navigation of aircraft which directly affects, or which 
may endanger safety in, interstate, overseas, or foreign air com- 
merce.5! 


The chief function of the regulatory power conferred upon the 
Civil Aeronautics Authority is the control of safety; the keystone of a 
successful civil air arm. Full control over the production and use of 
aircraft from drawing board and flight performance to overhaul and 
obsolescence, the margin of reserves from aircraft parts to flight fuel 
minima, the maximum pilot hours, minimum safe altitudes of flight, 
and air traffic rules are all enumerated in the act and are followed by a 
residuary clause leaving to one legatee, the Civil Aeronautics Board, 
plenary safety control.®? It is now settled law that the Civil Aeronautics 
Authority has complete control over safety regulation of air commerce 
in both interstate and intrastate activities. A reading of the definition 
of air commerce to which all safety measures pertain illustrates the 
broad sweep of the act and why, with little difficulty, the courts have 
concluded that ‘affecting commerce” embraces all areas in which this 
fast-moving activity could operate. The network of civil airways con- 
necting control areas and zones at terminal points was already vast 
during the period of low frequency four-course range navigation; now 
with the omni-range system our land is a basket-weave of airways mak- 
ing all flight activity—no matter how local—a possible hazard to inter- 
state commerce and thus within the act’s compass. Furthermore, in 
reserving this field of aviation for federal regulation, no new legal 
furrows had to be ploughed by the courts; for ample precedent was at 
hand from railroad and water navigation cases holding that wherever 
the interstate and intrastate transactions of carriers are so related that 
the regulation of one involves the control of the other, it is Congress 
and not the state which is entitled to prescribe the dominant rule. If 
this were not true, the nation would lose its supremacy even in the 
national field.** As the searching wind diffuses the smallest substances 
into the running streams of the ocean air, so does the most isolated 
flight affect the main stream of air commerce. The Civil Aeronautics 
Board knew this when it required certification for all aircraft and all 
airmen for flights of any kind, anywhere in the United States, and 
when the courts confirmed its scope not only to encompass intrastate 
flights on civil airways** but off airways as well,®> they made the 
Board’s control of flight-safety universal in the ocean air above our land. 


This judicial favor of national control has sustained the supremacy 





51 §2 Stat. 977 (1938), 49 U.S.C. § 401 (3) (1952). 

52 52 Stat. 1007 (1988), 49 U.S.C. § 551 (a) (1), (8) (1952). 

53 Houston and Texas Ry. v. United States, 234 U.S. 342, 351-352 (1913). 

54 Rosenhan v. United States, 1381 F. 2d 9382 (10th Cir. 1942), cert. denied 318 
U.S. 790 (19438). 

55 Although Congress has established extensive federal control over all aircraft 
and all airmen, United States v. Drumm, 55 F. Supp. 151 (1944), there remains 
some doubt as to whether it intended, under present legislation, to assume full 
control of safety at, near, or in airports, Seago and Armour, Federal Licensing of 
Airports, 22 J. Air L. & Com. 51, 52-53 (1955). Also see Strother v. Pacific Gas and 
Electric Co., 94 Cal. App. 2d 525, 211 P. 2d 624 (1949). 
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of federal recordation statutes over those of the individual states; an 
aircraft owner has been held to be exempt from the registration 
requirement under the state statute when he had alreally complied 
with the registration provisions of the Civil Aeronautics Act;5* and 
the attempted assertion of a lien under a state recordation statute 
governing a chattel mortgage of aircraft will fail before one recorded 
federally.5* The trend toward federal regulation of air safety and its 
affirmance by judicial interpretation of the Civil Aeronautics Act was 
recognized by the removal, in 1943, of four of the Uniform State Acts 
regulating various aspects of aeronautics from the active list of uniform 
acts: The Uniform Aeronautics Act of 1922, the Uniform Air Licens- 
ing Act of 1930, the Uniform Aeronautical Regulatory Act of 1935, 
and the Uniform Airports Act of 1935.58 

On state-federal conflict in railroad cases, the same rule appears to 
apply to both economic and safety regulation. Here the Commerce 
Clause has been held to mean that whenever interstate trade is bur- 
dened or impeded by local government regulation, such impediment 
must fall by the force of federal supremacy. Thus Congress has the 
power to control intrastate charges of an interstate rail carrier to the 
extent necessary to prevent injurious discrimination against interstate 
commerce;°® and to protect persons and property moving in interstate 
commerce from all danger from whatever source, thereby requiring all 
intrastate railroad traffic moving on highways of interstate commerce 
to be so equipped as to avoid danger to persons and property moving 
in interstate commerce. 

The same uniformity of attitude toward control does not exist in 
air commerce, however. In a case of first impression a federal District 
Court found that an air carrier which operates between points entirely 
within a state is an intrastate carrier even though it carries persons 
whose journeys originate or terminate outside the borders of the state. 
Consequently the air carrier’s economic regulation was held to be 
within the jurisdiction of the state and not of the Civil Aeronautics 
Board. The court inferred, in arriving at its decision, a difference in 
scope between the definitions of air commerce and air transportation 
in the Civil Aeronautics Act. The former, applicable to safety regula- 
tions, is extremely broad in scope and includes activities which “‘affect” 
interstate air commerce; the latter, applicable to economic regulation, 
is defined as meaning “interstate, overseas, or foreign air transporta- 
tion” with no mention made of activities which affect such transpor- 
tation. Congress could have explicitly included such transportation; 
since it failed to do so, the court held, the Civil Aeronautics Board 





56 Salem Air Service v. Devaney, 2 Av. Cas. 14,432, 1947 U.S. Av. R. 629 
(Oregon Cir. Ct. 1947). 

57 In re Veterans Express Co., 76 F. Supp. 684 (D.N.J. 1948). 

581955 Handbook of the National Conference of Commissioners on Uniform 
State Laws 297. The acts are still in force in several states, however. See Id. 299. 

59 Houston and Texas Ry. v. United States, 234 U.S. 342 (1913); Wisconsin 

Railroad Comm. v. Chicago, Burlington & Quincy R.R. Co., 257 U.S. 563 (1922). 

60 Southern Ry. Co. v. United States, 222 U.S. 20 (1911). 
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cannot achieve, by judicial interpretation, that which could easily have 
been accomplished by explicit legislation.*! 

Litigation in both state and federal courts concerning the power of 
the Public Utilities Commission of California to regulate intrastate 
fares of interstate carriers has been inconclusive, yet has left the control 
of such fares under the state commission. In Western Airlines v. Cali- 
fornia, an appeal to the United States Supreme Court from a holding 
by the California Supreme Court that the Civil Aeronautics Act did 
not pre-empt the field of economic regulation and that the Public 
Utilities Commission of California had jurisdiction to regulate fares 
in intrastate air transportation, but without considering whether Con- 
gress had constitutional power so to do, was dismissed per curiam “for 
want of a substantial federal question.” There is some indication, 
then, that the economic regulation of the intrastate activities of inter- 
state air carriers may be reserved for the states. This may appear as a 
loss of ground for plenary federal control, yet the above cases do not 
settle the constitutional question; rather they are an interpretation of 
the area of control which Congress intended to occupy through legis- 
lation and not determinative of its full scope were it to change the 
present legislation. 


Airspace Sovereignty 


About fifty years ago, coevally with the air age, was born the con- 
cept of a nation’s sovereignty in its overlying atmosphere. It sprang 
from a rule of necessity, for although it could not then have been 
certain that whosoever rules the air can subdue the land, it soon did 
appear that complete territorial dominion required control of this 
third dimension of travel. The necessity to conclude bilateral execu- 
tive agreements, or any agreement or treaty with foreign nations 
concerning the exchange of privileges in air navigation or commerce, 
springs from the rule of air sovereignty, now a fixed principle of 
international law. In earlier years, a country always exercised sover- 
eignty over its land and territorial waters; now it embraces the over- 
lying airspace as well. Thus each state not only controls the privilege 
of foreign aircraft to land and trade within its borders, but to over-fly 
as well—a right which it particularly and jealously safeguards. 

The validity of sovereignty in airspace was conclusively set down 
at the Paris Convention of 1919. It was again declared in the Ibero- 
American Congress of 1926 and the Havana Convention of 1928. 
Great Britain reasserted it in its Air Navigation Act of 1920, the United 
States did so in its Aviation Acts of 1926 and 1938, and the Soviet 





61 Civil Aeronautics Board v. Friedkin Aeronautics, Inc., 4 CCH Av. L. R. 
17,457 (S.D. Cal. Sept. 16, 1954). 

62 People v. Western Airlines, 42 Cal. 2d 621, 268 P. 2d 723 (1954) appeal 
dismissed per curiam, 348 U.S. 859 (1954). Where the federal district court 
enjoined the PUC of California from interfering in any way with Unitei Air Line 
fares between Long Beach and Catalina, on direct appeal the Supreme Court 
reversed, per curiam, on procedural grounds, Public Utilities Commission of Cali- 
fornia v. United Air Lines, 109 F. Supp. 13 (N.D. Cal. 1952) ; 346 U.S. 402 (1953). 
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Union did so in its Air Code of 1932.6 Once decided among concur- 
ring nations, airspace sovereignty was never challenged. Indeed at the 
International Civil Aviation Conference at Chicago in 1944 it was 
reiterated, making the “Five Freedoms” concept more alliterative than 
precise, for the convention began not with a recognition of the right 
to fly as an international commitment but rather with an assertion by 
the contracting states that each has complete and exclusive sovereignty 
over the airspace above its territory. It then contained a multilateral 
grant of privileges in such sovereign airspace but never asserted rights 
antagonistic to airspace sovereignty.* 

The Air Commerce Act of 1926 proclaimed exclusive national 
sovereignty when it declared: 


FOREIGN AIRCRAFT—The Congress hereby declares that the 
Government of the United States has, to the exclusion of all foreign 
nations, complete sovereignty of the airspace over the lands and 
waters of the United States, including the Canal Zone... . ® 


The Civil Aeronautics Act of 1938 amended this pronouncement by 
striking ‘foreign nations” from the definition and changing the term 
“sovereignty” to “national sovereignty”: 


FOREIGN AIRCRAFT—The United States of America is here- 
by declared to possess and exercise complete and exclusive national 
sovereignty in the air space above the United States, including the 
air space above all inland waters and the air space above those por- 
tions of the adjacent marginal high seas, bays, and lakes over which 
by international law or treaty or convention the United States exer- 
cises national jurisdiction. ... 6 


In defining navigable airspace the Air Commerce Act provided: 


NAVIGABLE AIRSPACE—As used in this Act, the term 
“navigable airspace” means airspace above the minimum safe alti- 
tudes of flight prescribed by the Secretary of Commerce under 
Section 3, and such navigable airspace shall be subject to a public 
right of freedom of interstate and foreign air navigation in con- 
formity with the requirements of this Act.®7 


This definition was later modified by the Civil Aeronautics Act of 
1938 only to the extent of investing the Civil Aeronautics Authority, 
in place of the Secretary of Commerce, with the duty of determining 
minimum safe altitudes of flight.6* Concerning public right of transit, 
the Civil Aeronautics Act of 1938 reads as follows: 





63 For early expressions of sovereignty in treaties and legislative acts see 
Colegrove, International Control of Aviation (Boston 1930); I. S. Pereterski, The 
Air Code of the Union of Soviet Socialist Republics, 4 Air L. Rev. 153 (1933) ; 
Hotchkiss, Aviation Law (New York 1938); Shawcross and Beaumont, Air Law 
(1 ed. London 1945). 

64 Chicago (ICAO) Convention, 61 Stat. 1180, T.I.A.S. No. 1591. 

(1952) Air Commerce Act of 1926, 44 Stat. 572, as amended, 49 U.S.C. § 176(a) 
(1962) Civil Aeronautics Act of 1938, 52 Stat. 1028, as amended, 49 U.S.C. § 176(a) 
67 Air Commerce Act of 1926, 44 Stat. 574, as amended, 49 U.S.C. § 180 (1952). 


68 52 Stat. 1028, 49 U.S.C. § 180 (1952). 
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There is hereby recognized and declared to exist in behalf of 
any citizen of the United States a public right of freedom of 
transit in air commerce through the navigable air space of the 


United States.® 


These pronouncements have led to a great deal of confusion be- 
tween “internal” and “external” sovereignty.”° Some believe that the 
declaration of sovereignty pertains only to the relation of this nation 
to other nations of the world in respect to the international use of the 
airspace over the United States and its territories. Others believe that 
these legislative declarations taken together evidence an intent by the 
federal government to control all of the airspace of the United States 
to the exclusion of the states. If the declaration of air sovereignty is 
viewed from the international aspect, there remains the question of 
whether the particular state retains dominion over its airspace for 
regulatory and police powers. From the conclusion that the super- 
jacent air is within the state’s domain, it would follow that the state’s 
governing power extends to its airspace in the same manner as it 
extends to the surface areas—lands and waters—and the general cleavage 
of federal-state powers would inhere. Then federal control of all 
activities in the airspace would be determined by the extent of its 
constitutional powers in other spheres and the commerce clause would 
determine its power to regulate commerce “with foreign nations and 
among the several states” here as in other areas. This, then, would 
limit Congress in its regulation of airspace activities to the extent of 
the power reposed in the federal government through the commerce 
clause, the general welfare clause and the war and postal powers. This 
appears to be the dominant concept and has provided the basis for 
prominent decisions in the field. In Braniff Airways v. Nebraska 


Board™ the court stated: 


The provision pertinent to sovereignty over the navigable air 
space in the Air Commerce Act of 1926 was an assertion of exclu- 
sive national sovereignty. ... The Act, however, did not expressly 
exclude the sovereign powers of the states. .. . The Civil Aero- 
nautics Act of 1938 gives no support to a different view. After the 
enactment of the Air Commerce Act, more than twenty states 
adopted the Uniform Aeronautics Act. It had three provisions 
indicating that the states did not consider their sovereignty affected 
by the National Act except to the extent that the states had ceded 
that sovereignty by constitutional grant. The recommendation of 
the National Conference of Commissioners on Uniform State Laws 
to the states to enact this Act was withdrawn in 1943. Where 
adopted, however, it continues in effect. . . . Recognizing this 
“exclusive national sovereignty” and right of freedom in air transit, 
this Court in United States v. Causby, 328 U.S. 256, 261, neverthe- 





69 62 Stat. 980, 49 U.S.C. § 403 (1952). 
70 See Cooper, State Sovereignty v. Federal Sovereignty of Navigable Airspace, 
15 J. Air L. & Com. 27 (1948); Dinu, State Sovereignty in the Navigable Airspace, 


17 J. Air L. & Com. 43 (1950). 
71 Braniff Airways, Inc. v. Nebraska Board of Equalization and Assessment, 


347 U.S. 590, 595-596 (1954) (emphasis added). 
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less held that the owner of land might recover for a taking by 
national use of navigable air space, resulting in destruction in 
whole or in part of the usefulness of the land property. 

These Federal Acts regulating air commerce are bottomed on 
the commerce power of Congress, not on national ownership of 
the navigable air space, as distinguished from sovereignty... . 


The idea that a considerable area of jurisdiction and control of airspace 
is left to the states was well expressed in 1930 by Chief Justice Rugg 
of the Supreme Court of Massachusetts: 


It is essential to the safety of sovereign States that they possess 
jurisdiction to control the airspace above their territories. It seems 
to us to rest on the obvious practical necessity of self-protection. 
Every government completely sovereign in character must possess 
power to prevent from entering its confines those whom it deter- 
mines to be undesirable. That power extends to the exclusion from 
the air of all hostile persons or demonstrations, and to the regula- 
tion of passage through the air of all persons in the interests of the 
public welfare and the safety of those on the face of the earth. 
This jurisdiction was vested in this Commonwealth when it became 
a sovereign State on its separation from Great Britain. So far as 
concerns interstate commerce, postal service and some other mat- 
ters, jurisdiction over the regulation of passage through the air in 
large part was surrendered to the United States by the adoption 
of the Federal Constitution. ... 7 


Adherents to this concept point out that in the adoption of the 
Air Commerce Act of 1926 no attempt was made to fix the extent of 
state sovereignty in airspace. This view finds substantiation in the 
comments of the House Committee on the act’s declaration of sover- 
eignty,’8 as well as in a provision in the act recognizing the rights of 
states to establish airspace reservations.** It has been forcefully argued 
that no state has the right to acquire new “territory” or to extend its 
boundaries and, as a matter of fact, the adherents to state sovereignty 
in air do not so claim. The structure of this concept rests on the idea 
that the original Colonies gained sovereignty over the airspace as part 
of their original territory upon winning freedom from the mother 
country even though practical and effective control of the airspace was 
yet a sesqui-century away. This would raise the question of when a 
State acquired sovereignty in its then yet unattainable airspace, and 
for this a thin thread is traced to ancient Rome when, at that early age, 
surface owners’ rights in usable airspace were given sovereign protec- 

72 Smith v. New England Aircraft, 270 Mass. 511. 521, 170 N.E. 385, 389 


(1930). See also Erickson v. King, 218 Minn. 98, 15 N.W. 2d 201 (1944). 

73 Commenting on the Air Commerce Act’s declaration of sovereignty, the 
House Committee stated: ; 

The Section in nowise affects the apportionment of sovereignty as between the 
several States and the United States, but only as between the United States and 
the rest of the world. Insofar as the States had sovereignty in the airspace at the 
time of the adoption of the Constitution and such sovereignty was not by that 
instrument delegated to the Federal Government, and insofar as the States may 
have subsequently acquired sovereignty in airspace in accordance with the Con- 
stitution, such sovereignty remains unchanged. Legislative History of the Air 
Commerce Act of 1926, (Wash.: G.P.O., 1943) p. 38. 

74 Air Commerce Act of 1926, 44 Stat. 570, 49 U.S.C. § 174 (1952). 
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tion. Combining this with the will of a state to exercise its sovereignty 
over any unattainable land regions which may be contained within its 
borders such as dense jungles and the forbidding heights of mountains 
fortifies the historical approach. By contrast, the ‘‘new territory” school 
is grounded on control as a sine qua non of national sovereignty; the 
mastery of the air was necessary before it could be added to a nation’s 
territorial domain just as the scepter of rulership was held above newly 
acquired land.” 

Two recent Supreme Court decisions, when read together, have 
caused some disquietude among advocates of the state sovereignty con- 
cept. In the Causby case** the Supreme Court divides the airspace into 
two areas—an upper, or “navigable airspace” stratum and a lower or 
surface dweller’s envelope of air. Prefaced with the reminder that 
Congress has declared the navigable air to be a public highway, the 
court states that the upper stratum has been placed by Congress in the 
public domain. Significantly absent from this case is dependence upon 
the commerce clause for the assertion of federal dominion over naviga- 
ble airspace. In United States v. California, the Tidelands case,” the 
Supreme Court determined that the federal government has paramount 
rights in and power over the marginal ocean belt and the underlying 
land adjoining the California coast. The court found no substantial 
support in history for the view that the thirteen original colonies 
separately acquired ownership of the ocean’s bottom within the mar- 
ginal belt; it attached no conclusive importance to the facts that the 
Federal Government did not seriously assert its increasingly greater 
rights in this area until after the formation of the Constitution and 
that at the time this country won its independence there was no settled 
international custom or understanding among nations that each nation 
owned a three-mile water belt along its borders. Only after the United 
States became a nation did it become interested in establishing national 
dominion over a definite marginal zone for reasons of international 
relationships—the protection of international commerce, national de- 
fense and the preservation of natural resources—and California, ad- 
mitted into the union on an equal footing with the thirteen original 
colonies, could not possibly have acquired such national prerogatives. 


The state is not equipped in our constitutional system with the 
powers or the facilities for exercising the responsibilities which 
would be concomitant with the dominion which it seeks. Conceding 
that the state has been authorized to exercise local police power 
functions in the part of the marginal belt within its declared 





75 See Cooper, op. cit. supra n. 70; Cooper, Roman Law and the Maxim “Cujus 
Est Solum” in International Air Law, 1 McGill L. J. 23 (1952-55); Bouve, The 
Development of International Rules of Conduct in Air Navigation, 1 Air L. Rev. 1 
(1930); Bouve, State Sovereignty or National Sovereignty Over Navigable Air- 
space, 3 J.D.C. Bar Ass’n No. 3, P. 5 (1936). 
76 United States v. Causby, 328 U.S. 256 (1946). 
77 United States v. California, 332 U.S. 19 (1947). 
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boundaries, these do not detract from the Federal Government’s 
paramount rights in and power over this area... . 78 


Read in context these decisions go far in undermining the concept of 
state sovereignty in air space if they do not destroy it altogether. This 
idea is further strengthened by the fact that Tidelands cites Causby as 
authority with the entire structure based on the Curtiss-Wright Case 
where Mr. Justice Sutherland expressed the Supreme Court’s views on 
a phase of American history: 


It will contribute to the elucidation of the question if we first 
consider the differences between the powers of the federal govern- 
ment in respect of foreign or external affairs and those in respect 
of domestic or internal affairs. . . . 

The two classes of powers are different, both in respect of their 
origin and their nature. The broad statement that the federal 
government can exercise no powers except those specifically enu- 
merated in the Constitution, and such implied powers as are neces- 
sary and proper to carry into effect the enumerated powers, is 
categorically true only in respect of our internal affairs. In that 
field, the primary purpose of the Constitution was to carve from 
the general mass of legislative powers then possessed by the states 
such portions as it was thought desirable to vest in the federal 
government, leaving those not included in the enumeration still in 
the states. ... That this doctrine applies only to powers which the 
states had, is self evident. And since the states severally never 
possessed international powers, such powers could not have been 
carved from the mass of state powers but obviously were trans- 
mitted to the United States from some other source. During the 
colonial period, those powers were possessed exclusively by and 
were entirely under the control of the Crown. By the Declaration 
of Independence, ‘“‘the Representatives of the United States of 
America” declared the United [not the several] Colonies to be free 
and independent states, and as such to have “full Power to levy 
War, conclude Peace, contract Alliances, establish Commerce and 
to do all other Acts and Things which Independent States may of 
right do.” 

As a result of the separation from Great Britain by the colonies 
acting as a unit, the powers of external sovereignty passed from the 
Crown not to the colonies severally, but to the colonies in their 
collective and corporate capacity as the United States of America.”9 


Some authorities in the field believe that this brings the Supreme 
Court to the brink of the conclusion that navigable airspace has the 
qualities of property; that its final and obvious step will be to apply 
the Tidelands test to assert that sovereignty in the navigable airspace 
never was vested in the original colonies nor in the states but that it 
was acquired long after the adoption of the Constitution by the Federal 
Government as exclusive Federal “territory” needed for national pur- 
poses; that even if some vestige of state sovereignty in navigable airspace 
remains, the government has such paramount power therein as to make 





78 332 U.S. at 35-36. Congress has, however, ceded title in the tidelands back 
to the states. Submerged Lands Act, 67 Stat. 29 (1953), 43 U.S.C.A. § 1301-1343 
(Supp. 1956). 
79 United States v. Curtiss Wright Export Corp., 299 U.S. 304, 315-316 (1936). 
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state sovereignty of no practical importance.®® Such a circumstance as 
here envisaged would raise some perplexing problems: 

Would the nationalization of navigable airspace find a vacuum in 
the federal law for the definition and punishment of crimes committed 
aloft or raise a barrier to the pursuit by the local police of a fugitive 
fleeing by air?* 

In August, 1948 Diego Cordova assaulted the crew of an air trans- 
port while traveling over the high seas. In due course Cordova was 
tried and found guilty, nevertheless the federal district judge arrested 
judgment because he found no federal statute which covered crimes 
committed on board American aircraft over the high seas.°* This 
defect has since been remedied by extending the special maritime and 
territorial jurisdiction of the United States, which asserts federal 
criminal jurisdiction over offenses committed upon the high seas (and 
out of the jurisdiction of any particular state) also to cover offenses 
committed in flight over the high seas.8* Hence, as Congress and the 
Supreme Court move toward greater federal control of airspace, a 
similar statute asserting jurisdiction over crimes committed in aircraft 
navigating above the several states becomes necessary. Until that time, 
the Cordova ruling will raise some doubt as to whether any crime 
committed in any airspace found to be federal “territory” is punishable, 
with the exception of four specific crimes against which Congress has 
declared—the transportation of stolen aircraft from one state to an- 
other,®** committing larceny from an aircraft in interstate commerce,*® 
stowing away aboard an aircraft®* (all based upon and consequently 
coextensive with the commerce clause) , and either wilfully destroying 
or conveying false information relative to the destruction of an air- 
craft.8? 


(Capt. Weibel’s article will be concluded in the Summer, 1957, issue of the 
JOURNAL, with sections on “Anti-Aircraft Campaigns in the New York Area,” and 
“Universality and Fair Play.” ) 





80 Both Cooper and Dinu, ops. cit. supra n. 70, express this view. : 

81 See, e.g., Cooper, Crimes Aboard American Aircraft: Under What Jurisdic- 
tion Are They Punishable? 37 A.B.A.J. 257 (1951); Knauth, Crime in the High 
Air, 25 Tul. L. Rev. 46 (1951); Fenston and De Saussure, Crimes on Board Air- 
craft, 1 McGill L. J. 66 (1952-55). 

82 United States v. Cordova, 89 F. Supp. 298 (E.D. N.Y. 1950). 

83 62 Stat. 685, as amended by 66 Stat. 589, 18 U.S.C. § 7 (1952). 

84 62 Stat. 806 (1948), 18 U.S.C. §§ 2312-2318 (1952). 

85 63 Stat. 96 (1949), 18 U.S.C. § 2117 (1952). 

86 62 Stat. 802 (1948), 18 U.S.C. § 2199 (1952). 

8770 Stat. 589, 540 (1956), 18 U.S.C.A. §§ 31-35 (Supp. 1956). 
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7 = travelling public takes it for granted today that the ticket 
which the passenger purchases from the airlines will be accepted 
for carriage by other airlines, thus enabling the passenger to arrange 
for his entire journey to far distant points of the globe in one transac- 
tion. So far as his ticket is concerned, the passenger need not bother 
about currency restriction, exchange rates, etc. 

This facility which international airlines offer to the public has 
two prerequisites: the interline agreement between a large number 
of carriers that they will accept tickets issued by each other; and 
perhaps even more important, a standard ticket embracing a standard 
contract which is acceptable to all parties to the interline agreement. 

To appreciate the value of an agreement on such a standard ticket 
contract, one must consider the many jurisdictions under which inter- 
national carriers operate, the many different systems of law in which 
this contract must be valid and the many interested governments whose 
painstaking scrutiny it must pass before it can become effective.? 

This agreement was achieved through the International Air Trans- 
port Association (IATA) at Bermuda in 1949 and the resulting ticket 
is still in force. It will, however, be superseded later this year when 
a subsequent agreement, reached in January, 1957, becomes operative.® 

The new ticket contract embodies some new principles, although 
it retains some of the old. It would be imprudent to attempt to 
analyze the validity of all of its provisions in the various jurisdictions 
concerned; but it is proposed here to review the new contract para- 
graph by paragraph and to confine comment to certain general prin- 
ciples only. 

CONDITIONS OF CONTRACT 


PARAGRAPH 1 


“As used in this contract, ‘ticket’ means ‘Passenger Ticket and 
Baggage Check,’ ‘carriage’ is equivalent to ‘transportation’ and 
‘carrier’ includes the air carrier issuing this ticket and all air car- 





1 The opinions expressed herein are the personal views of the writer and are 
not put forward as the views of the International Air Transport Association or 
any Member Airline. The writer wishes to acknowledge his indebtedness to Pro- 
fessor John C. Cooper, Legal Advisor of IATA, for his helpful and constructive 
comments. 

2The validity of all agreements reached by airlines within IATA may be 
rendered ineffective by disapproval or reservation of the government of any one 
State whose national airline is an IATA Member (IATA Traffic Conferences 
Regulation). 

3 Resolution 275b IATA Traffic Conferences, January 1957, approved by U.S. 
CAB in Order No. 11024 dated February 12, 1957. 
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riers that carry or undertake to carry the passenger or his baggage 
hereunder or perform any other service incidental to such air car- 
riage; ‘damage’ includes death, injury, delay, loss or other damage 
of whatsoever nature arising out of or in connection with carriage 
or other services performed by carrier incidental thereto. Carriage 
to be performed hereunder by several successive carriers is re- 
garded as a single operation.” 


The need for definitions in a contract of this nature is limited, 
hence only a few expressions are defined. Reference must be made to 
the definitions of “carrier” and of “damage.” Both are purposely very 
broad. The definition of air carrier endeavors to include all air car- 
riers, but not surface carriers, e.g. taxi or bus carriers, who may be in 
some relationship with the passenger. The law applicable to surface 
carriage may not be the same as that applicable to air carriage and it 
is not feasible to extend to surface carriers, the special regime of 
liability applicable to air carriage. The definition of “damage” is 
extended to cover all kinds of damage which may be the subject of 
claim so as to extend as far as possible the limitation of the liability 
of the air carrier. 

Paragraph 3 of Article 1 of the Warsaw Convention provides that 
‘a carriage to be performed by several successive air carriers is deemed, 
for the purpose of this Convention, to be one undivided carriage, if 
it has been regarded by the parties as a single operation.” Accordingly, 
the statement in the above paragraph of the new contract determines 
that carriage to be performed by several successive carriers is regarded 
as a single operation. This does not imply, however, that under the 
new contract, the first carrier assumes liability for the successive car- 
riers. In fact he does not do so.‘ 

In this connection, reference is made to the case recently decided 
in the State of New Jersey® in which the Plaintiffs took action against 
the carrier with whom they made their original contract and the 
damages from which they suffered took place in the service of a suc- 
cessive carrier. It was the view of the Court that, under the terms of 
Article 30 (a) of the Warsaw Convention, unless the first carrier had 
expressly assumed liability for successive carriers, which in this case 
it had not done, no action could be taken against the first carrier. 


PARAGRAPH (2) (A) 


“Carriage hereunder is subject to the rules and limitations 
relating to liability established by the Convention for the Unifica- 
tion of Certain Rules relating to International Carriage by Air, 
signed at Warsaw, October 12, 1929 (hereinafter called ‘the Con- 
vention’) unless such carriage is not ‘international carriage’ as 
defined by the Convention. (See carrier’s tariffs, conditions of 
carriage for such definition.) Carrier’s name may be abbreviated 
in the ticket, the full name and its abbreviation being set forth in 
carrier’s tariffs, conditions of carriage, regulations or timetables; 





4 See Para. 4(1) of the new contract. 
- oe vs. Pan American World Airways, Inc., C.C.H. Av. L. R. 2. pp. 18, 
152-18, ‘ 
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and carrier’s address shall be the airport of departure shown oppo- 
site the first abbreviation of carrier’s name in the ticket; and for 
the purpose of the Convention the agreed stopping places (which 
may be altered by carrier in case of necessity) are those places, 
except the place of departure and the place of destination, set forth 
in the ticket and any conjunction ticket issued herewith, or, as 
shown in carrier’s timetables as scheduled stopping places on the 
passenger’s route.” 


The first sentence is inserted in order to comply with para. | (e) 
of Article 3 of the Warsaw Convention requiring that the ticket shall 
contain a statement that the carriage is subject to the rules relating 
to liability established by the Convention. An earlier form of ticket 
was held not to comply with this requirement.® 

The contract provides also that the name of the carrier may be 
abbreviated. This is a practical requirement, the object of which is 
to save time and space on the ticket. Whilst the issuing carrier’s name 
will, in most cases, appear in a prominent place on the passenger ticket, 
the connecting and successive carriers’ names appear on the ticket only 
in a form of a three-letter abbreviation. These three-letter abbrevia- 
tions, such as TWA, PAA or TCA are often quite well known to 
passengers. Should there be any doubt, however, they are explained 
in carrier’s tariffs which are available to the passenger at the carrier’s 
offices. 

In accordance with the contract, agreed stopping places may be 
inserted on the ticket, or alternatively may be those places which are 
included in carriers’ tariffs, conditions of carriage, timetables as sched- 
uled stopping places on the passenger’s route. The validity of the 
principle of including agreed stopping places in the contract by refer- 
ence, has already been tested before the courts in the U.S. and in the 
U.K. The effect of the decisions is that the carrier does not lose the 
limitation of liability under the Warsaw Convention, as long as the 
ticket is issued and as long as a reference is on the ticket to the carrier’s 
timetables, indicating the agreed stopping places.’ 

In approving the Conditions of Contract, the CAB® makes specific 
reference to the last few lines of para. 2 (a) of the Contract and com- 
ments as follows: 


“In those cases where the origin and destination which are 
shown on the ticket are in the territories of different countries, the 
international character of the journey and the possible applicability 
of the Convention is apparent from the ticket, so that omission of 
the agreed stopping places from the ticket is of little practical con- 
sequence, as is recognized in the revision to Section 2, embodied in 
the Protocol to the Warsaw Convention, adopted at The Hague on 
September 28, 1955, for submission to the various governments. 
However, when the place of departure and origin are in the terri- 


6 Westminster Bank vs. Imperial Airways, Ltd., (1936) 2 All E. R. 890; L. T. 
86; 52 T. L. R. 607; 80 Sol. Jo. 794; 42 Com. Cas. 1; 55 Lloyd L. R. 242; (1936) 
U.S. Av. R. 89; Digest Supp. 71, 350, 381, 382, 389, 391, 405, 415, 555. 

7 Grey vs. American Airlines, Inc. (1950) U.S. Av. Rep. 507; and Preston and 
Another vs. Hunting Airlines (1956), 1 Lloyd’s Rep. 45. 

8 CAB Order No. 11024, February 12th, 1957. 
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tory of the same country, the Convention does not apply unless there 
is at least one agreed stopping place outside that country shown 
on the ticket. In such a case, the passenger may be completely 
misled as to whether his flight involves a stop in another country 
and as to the possible application of the Convention to his journey 
unless the ticket actually shows an agreed stopping place outside 
the country. For this reason, the Board is of the opinion that it 
would be desirable that the provision of the conditions attempting 
to make the scheduled stopping places on the passenger’s route 
shown in the timetables the agreed stopping places for the purposes 
of the Convention, should have specified that in the case where both 
the origin and destination were in the territory of the same country 
at least one agreed stopping place outside the country should appear 
on the ticket.” 


Notwithstanding this expression of a preference by the Board, the 
IATA ticket was approved in its quoted form. The main thing to 
remember in this connection is the relatively small number of cases 
in which the international character of the journey would depend on 
such an agreed stopping place. The CAB itself recognizes this in the 
above opinion. To require air carriers to put the agreed stopping 
place in some cases on the ticket would be legislating for the excep- 
tional case. In fact many carriers have felt that any requirement of 
inserting stopping places on the ticket would be unduly burdensome 
and might cause considerable confusion. Moreover, the Warsaw Con- 
vention requirement is believed to have been met by the statement on 
the ticket that the carriage is subject to the Warsaw Convention and 
by reference to agreed stopping places, if any, on the timetables, tariffs, 
etc. 


PARAGRAPH (2) (B) 


“To the extent not in conflict with the foregoing all carriage 
hereunder and other services performed by each carrier are subject 
to (i) applicable laws (including national laws implementing the 
Convention or extending the rules of the Convention to carriage 
which is not ‘international carriage’ as defined in the Convention), 
government regulations, orders and requirements, (ii) provisions 
herein set forth, (iii) applicable tariffs, and (iv) except in trans- 
portation between a place in the United States and any place outside 
thereof, conditions of carriage, regulations and timetables (but 
not the time of departure and arrival therein) of such carrier, 
which are made part hereof and which may be inspected at any of 
its offices and at airports from which it operates regular services.” 


The manner in which the new contract is drawn up makes it plain 
that the contract is subject to the Warsaw Convention. Where the 
Convention is not applicable, because the carriage is not ‘‘interna- 
tional” in the sense of the Convention, or because the Convention is 
silent on the issue before the Court, then under para. 2 (b) , applicable 
national laws are made to govern the contract. The expression “appli- 
cable law” is sufficiently broad to cover statutes extending the rules of 
the Convention to carriage which is not international carriage, such 
as the Statutes of the U.K., Belgium, Switzerland, Holland and the 
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Scandinavian countries, and other statutes regulating air carriers’ 
liability in certain jurisdictions and finally in the absence of such 
statutes, the applicable common law of carriers of the State. 

The contract contains a reference to tariffs and, with certain limi- 
tations, to conditions of carriage and rules and regulations of the 
carrier. ‘Tariffs are an expression well known in the U.S. and Canada. 
In both countries there are statutes requiring carriers to file with the 
appropriate authorities, rules and regulations pertaining to carriage 
which affect the relationship between the carrier and the passenger. 
It would appear that these rules, once filed with, and accepted by, the 
appropriate authority, become part of the contract between the pas- 
senger and the carrier.® 

This point, however, is not without ambiguity. The requirements 
of statutes in Canada and the U.S.A. are not entirely the same, nor do 
the statutes define exactly what is required to be filed and what is not. 

In this connection, Section 403 of the Civil Aeronautics Act of 
1938, as amended, requires that ‘Every air carrier and every foreign 
air carrier shall file with the Board, and print, and keep open to public 
inspection, tariffs showing all rates, fares and charges for air transpor- 
tation . . . showing to the extent required by regulations of the Board, 
all classifications, rules, regulations, practices, and services in connec- 
tion with such air transportation.” However, CAB Economic Regula- 
tions, Part 221—Construction, Publication, Filing and Posting of 
Tariffs contain the following rule: “‘(h) Personal liability rules. No 
provisions of the Board’s regulations issued under this part or else- 
where shall be construed to require on and after March 2, 1954, the 
filing of any tariff rules stating any limitation on, or conditions relating 
to, the carrier’s liability for personal injury or death. No subsequent 
regulation issued by the Board shall be construed to supersede or 
modify this rule of construction except to the extent that such regula- 
tion shall do so in express terms.’’!® 

The amendment was intended to preclude the inclusion of per- 
sonal liability rules in tariffs tendered for filing with the CAB—setting 
aside to this extent the generally accepted principle of U.S. jurispru- 
dence whereby personal injury rules, when made part of the filed 
tariffs, are effective with the force of law. As of the date of effectiveness 
of the above mentioned CAB Order, the CAB does not require or 
permit the filing of certain rules relating to carriage because they are 
not considered ‘‘proper tariff material.” 

The insistence of the CAB on denying the effectiveness of provi- 
sions of conditions of carriage, regulations and timetables to carriage 
to and from the U. S., other than filed as a tariff, has the following 





9 Mack vs. Eastern Air Lines, Civ. No. 7941 (D.C. Mass. June 2, 1949), 2 Avi. 
15,002; Jones vs. Northwest Airlines, 22 Wash. 2d 863, 157P. 2d 728 (1945), 1 Avi. 
1272; Boston & Maine Railway vs. Hooker, 233 U.S. 97. 

10 Order Serial No. E-8756, issued by the Board of November 10, 1954, requires 
all air carriers and foreign air carriers to cancel from their tariffs, on or before 
January 1, 1955, all rules, regulations, or provisions stating any limitation on, or 
condition relating to, carrier’s liability for personal injury or death. 
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result: carriers cannot have tariffs filed with the CAB in which liability 
rules for personal injury are mentioned; nor can they have such rules 
in any other form, because even if they were to have such rules in the 
form of conditions of carriage, rules or regulations, such conditions of 
carriage, rules and regulations could not effectively be incorporated 
by reference in the passenger ticket.1! Had carriers not agreed to use 
the uniform passenger ticket, presumably the CAB would not be in 
a position to check the liability rules dealing with personal injury 
applicable to “non-Warsaw”’ carriage included in the ticket contract, 
not having the necessary authority to do so in respect to tickets used 
in foreign (international) air transportation.” 

In Canada, the Aeronautics Act!* provides that “Subject to the 
approval of the Governor in Council, the Board may make regulations: 
(i) respecting traffic, tolls and tariffs, and providing the disallowance 
or suspension of any tariff or toll by the Board, the substitution of a 
tariff or toll satisfactory to the Board or the prescription by the Board 
of other tariffs or tolls in lieu of the tariffs or tolls so disallowed; 
(j) respecting manner and extent to which any regulations with 
respect to traffic, tolls or tariffs shall apply to any air carrier licensed 
by the Board or to any person operating an international air service 
pursuant to any international agreement or convention relating to 
civil aviation to which Canada is a party; .. .” 

In the Board Regulations,!* it is provided that every air carrier 
shall file or cause to be filed with the Board, and keep open to public 
inspection in such form and manner and containing such information 
as the Board may direct, tariffs applicable to carriage, and shall estab- 
lish just and reasonable tolls, rules, regulations, terms and conditions 
of carriage and practices, and services applicable to the carriage. 

The Canadian Air Transport Board construes these regulations 
to mean that all regulations affecting the contract must be filed as 
tariffs. Therefore, there is some conflict between the principles of the 
Canadian ATB and those of the U.S. CAB which explains the need 
for the continued filing in the U.S. of tariffs dealing with personal 
injury matters with the reservation mentioned above. 

Whatever the requirements of the law, both the ATB and the 
CAB appear to insist that the only regulation which should be a part 
of the contract should be the regulation filed with these Authorities 





11 Air carriers and foreign air carriers who have filed subsequently to March 2, 
1954, tariffs including rules for personal injury and death with the CAB have done 
so with the reservation that “rules affecting liability of carriers for personal injury 
or death are not permitted to be included in tariffs filed pursuant to the laws of 
the United States, and Rule 18(J) (8) is included herein as part of the tariff filed 
with government other than the United States and not as part of Tariff CAB No. 
191 filed with the Civil Aeronautics Board of the United States.” ; 

12 In this connection, reference is made to the apparent difference in authority 
conveyed to the CAB by the Civil Aeronautics Act of 1988, as amended, in Article 
1002(d) with respect to interstate and overseas air transportation, and in Article 
1002(f), with respect to foreign air transportation. 

13 Canadian Aeronautics Act of 1927, as amended, RSC—Part II (Interpreta- 
tion) Chapter 2, paragraph 13. 

14 Para. 13(1) and (7) of the Commercial Air Services Regulations, Canada 
Gasette (Part II) of Wednesday, January 12, 1955. 
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in the form of tariffs. Thus, the new ticket makes a special provision 
applicable to “non-Warsaw” carriage with respect to traffic to and from 
the U.S. and Canada, depriving the carriers of the right to rely on their 
conditions of carriage, regulations and timetables. The effect of this 
special provision is that unless carriers file the desired term of contract, 
as part of their tariff, these terms are not operative. 


PARAGRAPH 2(C) 


“Unless expressly so provided, nothing herein contained shall 
waive any limitation of liability of carrier existing under the Con- 
vention or applicable laws.” 


Whilst there is no express undertaking by carriers in the new 
contract to accept any limit of liability in excess of the Warsaw 
amounts, or to waive any defences or other rights under the Conven- 
tion, paragraph 2 (c) is incorporated in order to dispose of any possi- 
bility that the new contract might be interpreted, in view of Article 
22 of the Convention, as waiving the limitation of liability of carrier 
under the Convention. 


PARAGRAPH 3 


“Insofar as any provision contained or referred to herein may 
be contrary to a law, government regulation, order or requirement, 
which severally cannot be waived by agreement of the parties, such 
provision shall remain applicable and be considered as part of the 
contract of carriage to the extent only that such provision is not 
contrary thereto. The invalidity of any provision shall not affect 
any other part.” 


Although this provision anticipates the possible existence of a law 
or government regulation which might override a certain provision 
of the new contract, it includes a qualification with respect to such 
law or government regulation. If it can be waived by agreement be- 
tween the parties, then the contract operates as a waiver and the law 
or regulation does not apply. 


PARAGRAPH 4 


“Subject to the foregoing: 

(a) Liability of carrier for damages shall be limited to occur- 
rences on its own line, except in the case of checked baggage as to 
which the passenger also has a right of action against the first or 
last carrier. A carrier issuing a ticket or checking baggage for 
carriage over the lines of others does so only as agent. 

(b) Carrier is not liable for damage to passenger or unchecked 
baggage unless such damage is caused by the negligence of carrier. 

(c) Carrier is not liable for any damage directly and solely 
arising out of its compliance with any laws, government regula- 
tions, orders or requirements, or from failure of passenger to 
comply with same. 

(d) Any liability of carrier is limited to 250 French gold francs 
(consisting of 6514 milligrams of gold with a fineness of nine hun- 
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dred thousandths) or its equivalent per kilogram in the case of 
checked baggage, and 5,000 such French gold francs or its equiva- 
lent per passenger in the case of unchecked baggage or other 
property, unless a higher value is declared in advance and additional 
charges are paid pursuant to carrier’s tariffs or regulations. In 
that event the liability of carrier shall be limited to such higher 
declared value. In no case shall the carrier’s liability exceed the 
actual loss suffered by the passenger, All claims are subject to 
proof of amount of loss. 

(e) Any exclusion or limitation of liability of carrier under 
these conditions shall apply to agents, servants or representatives 
of the carrier acting within the scope of their employment and also 
to any person whose aircraft is used by carrier for carriage and 
his agents, servants or representatives acting within the scope of 
their employment.” 


Paragraph (a) serves two purposes. The first is to assure that the 
carrier against whom an action can be brought should be the one on 
whose line the damage has occurred. ‘Taking into consideration inter- 
line carriage, where several successive carriers participate in the car- 
riage, it is necessary to determine which of the carriers is responsible 
for the damage in case of death of, and personal injury to, the passenger. 
In case of damage to checked baggage, in accordance with Article 30 
of the Warsaw Convention, the passeger has a direct right of action 
against the first and the last carriers. 

The last sentence of this paragraph endeavors to limit the respon- 
sibility of the carrier who has merely issued a ticket, or checked 
baggage, but who did not participate in the carriage otherwise. The 
purport of this sentence is to deny a right of action against such car- 
rier. The proper action accordingly will be against the carrier who, 
in fact, carried the passenger and the baggage.'® 

Paragraph 4(b) and (c). If it can be said that the new ticket 
contract establishes a system of liability for ‘“non-Warsaw”’ carriage, 
then the principles of this system are to be found in the two sub-para- 
graphs (b) and (c) of paragraph 4. 

The first observation which must be made is to the striking silence 
of the contract on many important principies which presumably will 
be governed by national laws applicable to the contract. This silence 
may be explained by the fact that the Warsaw Convention has such 
general application that the majority of traffic would, in any case, be 
governed by the Convention. 

Where the Convention does not apply, a distinction is made be- 
tween the liability of carrier to passengers, and for unchecked baggage, 
and the liability of carrier for checked baggage. 

In the first instance (liability of carrier to passengers and for un- 
checked baggage), the liability exists only if the damage is caused 





15 It has recently been established in the U. S. that a carrier, whose business 
is transacted for it through the office of another carrier, can be sued in its own 
name: See Kappel vs. United Airlines, Inc., British Overseas Airways Corporation, 
British Commonwealth Pacific Airlines, Ltd., Quantas Empire Aviation Ltd.—Sup. 
Ct., New York County, January 30th, 1956. 

16 Tumarkin vs. Pan American World Airways, Inc., C.C.H. Av. L. R. 2. 
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by the negligence of carrier. In the second case (liability of carrier 
for checked baggage) , the liability exists to the extent that common 
law provides for liability, 7.e. in many jurisdictions the carrier is held 
responsible, irrespective of any negligence on its part (strict liability) .17 

Furthermore, in the case of checked baggage, the result of the 
silence of the ticket contract may be that the burden of proof is shifted 
to the carrier. In many jurisdictions were the carrier receives checked 
baggage in good condition, and delivers the same in bad condition, 
there will be a presumption of negligence against the carrier and he 
must prove that the damage was due to some recognized expected cause 
for which he was not liable.'® 

There is therefore a major difference between the 1957 Contract 
and the 1949 Contract as to princples of liability in respect to loss of 
or damage to checked baggage. Whereas under the 1949 Contract, the 
passenger was required expressly to prove carrier’s negligence, under 
the 1957 Contract, the burden may in many instances fall on the carrier 
to establish that that damage to checked baggage is due to some excep- 
tion incorporated in the contract or recognized as applicable to the 
carriage in the particular jurisdiction. This is a significant change 
which many have implications, but basically it is a sound rule. The 
new system has the advantage of following closely the rules of common 
law in many jurisdictions and will therefore apply in States where the 
rule of the 1949 Contract might be overridden by applicable laws. 

Looking at the contract now from the point of view of defences 
available to the carrier, we find few express defences applicable to “non- 
Warsaw” carriage. This fact should not in any way be construed as a 
waiver of defences available to carrier under the various legal systems, 
such as Act of God, public enemies, contributory negligence of the 





17 It is frequently said that a common carrier is an insurer of the cargo and 
checked baggage, and accordingly, a common carrier may be liable without regard 
to negligence. (See Corpus Juris Secundum, Footnote 32 on pp. 132-3.) Such 
statement, however, is not without qualification. In common law, subject to certain 
exceptions, the common carrier is strictly liable for loss of or injury to cargo or 
checked baggage received for carriage. (Atlantic Coast Line R. Co. vs. Sandlin 78 
So. 667, 75 Fla. 539.) There is an implied agreement by common carriers to carry 
safely, and they are held strictly accountable for the loss of, and failure to deliver, 
goods received by them for carriage. (Eastern Shore of Virginia Produce Exch. vs. 
New York P. & N. T. Co., 126 S.E. 674, 141, Va. 611.) They are liable for all 
losses and injuries except as arise from an Act of God, or of public enemy, the 
negligence of the shipper or the inherent nature or vice of the property and such 
other causes which are recognized in various jurisdictions. To all of these excepted 
causes, the carrier may still be liable by reason of his own negligence or that of 
his agents, servants or employees. (Corpus Juris Secundum, p. 182, Section 18.) 
When the loss is not due to the excepted causes, it is immaterial whether the carrier 
was negligent or not and the common carrier cannot escape liability by proving 
reasonable care and diligence or by showing that there was no negligence on his 
part. This general rule as to the carrier’s liability is demonstrated by the cases 
holding the carrier liable for loss of goods by fire, water, theft, or robbery or other 
accidental cause or by negligence or other torts. Although this liability system 
applies to common carriers, it does not apply to private carriers who are not 
strictly liable and who are liable only for their negligence. Private carriers are not 
considered insurers of the safety of the goods entrusted to them for transportation. 


18 Corpus Juris Secundum: P. 189. Thomas vs. Baltimore & O. R. Co., 16 Ohio 
N.P., N.S., 194. 
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Plaintiff, inherent vice of the baggage, etc.1® These defences will be 
available to carriers. 

The only defences expressly mentioned in the contract” are a dis- 
claimer by carrier that it is not liable for any damage directly and 
soley arising out of its compliance with any laws, government regula- 
tions, orders or requirements, and a disclaimer for liability for damage 
arising from failure of passenger to comply with laws and government 
regulations. 

The 1949 Contract went somewhat further. It provided expressly 
that carrier was not liable for any damage arising directly or indirectly 
out of compliance with laws, government regulations, orders or re- 
quirements; or from any cause beyond carrier’s control. 

The basic objection against the defences in the 1949 Contract on 
the part of certain governments was that they went further than the 
defences available to common carriers under common law. Against 
the exception of liability for compliance with laws and government 
regulations the specific objection was that, as contained in the 1949 
Contract, it would apply irrespective of the fact that negligence of 
carrier caused or contributed to the damage. To overcome this objec- 
tion, the 1957 Contract states expressly that the defence will apply only 
if the damage is caused “directly and solely” by compliance with laws 
and regulations. In other words, were carrier’s negligence to contribute 
to the the damage, the defence may fail as the carrier would not be 
able to say that the damage was solely due to compliance with regula- 
tions. This change may, in some jurisdictions, require carriers to prove 
that, in complying with laws and regulations, they were without fault. 

It must by admitted that under the new 1957 Contract, “Warsaw” 
and “‘non-Warsaw” carriage are not in all respects governed by the same 
rules. There are differences but of little practical importance. Taking 
first the sytem of liability, the presumption of negligence against car- 
riers incorporated in the Warsaw Convention may prevail in the new 
contract only in connection with checked baggage, with respect to 
which, as will be seen, carriers limit their liability. The presumption 
will not apply in regard to death or injury of a passenger or to loss of 
or damage to unchecked baggage. In these cases, negligence of carrier 
must be established before the damage can be recovered. Carrier’s 
liability is not limited in the new contract with respect to injuries to 
passengers or death. 

Turning now to the defences under the Warsaw Convention, there 
are three: 1) under Article 20 (1), carrier is not liable if he proves 
that he and his agents have taken “‘all necessary measures” to avoid 
the damage or that it was impossible for him or them to take such 
measures; 2) the disclaimer of liability for negligent pilotage in case 
of baggage (Article 20 (2)); and 3) the disclaimer of liability in the 
event there is contributory negligence (Article 21). Although these 





19 See para. 2(c) of new contract. 
20 See para. 4, sub-para. (c). 
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defences are not specifically mentioned in the new ticket contract 
they are nevertheless applicable to “Warsaw” carriage. 

Comparing the Warsaw defences with the defences presumably 
applicable to ‘“‘non-Warsaw” carriage, it is a moot point whether “all 
necessary measures” cover the same area as the common law exceptions, 
i.e. Act of God, public enemy, negligence of shipper, inherent nature 
of the property. Perhaps the results in a case involving theft from a 
carrier would be different. In respect to checked baggage, carrier may 
not plead theft as a common law defence but carrier may sustain 
effectively that the theft occured although “all necessary measures” 
have been taken by the carrier. Accordingly, the defence of theft which 
might be good under the Convention might fail in common law but 
otherwise the outcome of the common law exceptions and the Warsaw 
defence might be the same. 


Negligent pilotage has been deleted as a defence with respect to 
baggage under the terms of the Hague Protocol! and will not be avail- 
able after the Protocol becomes effective. It is not set up as a defence 
in the new ticket as to “non-Warsaw”’ carriage. 


The third defence under the Convention, namely contributory 
negligence, is not referred to specifically in the new contract but this 
defence should be available to the carrier in “non-Warsaw”’ carriage 
to the extent statutes or common law provide for the defence in certain 
jurisdictions. Presumably, similar results will obtain in both “Warsaw” 
and ‘‘non-Warsaw” carriage. 

Paragraph (d). Although the 1957 Contract makes no mention of 
any specific limitation of liability with respect to personal injuries and 
death of the passengers, in the case of carriage which falls under the 
regime of the Warsaw Convention, the Warsaw limitation of liability 
will apply (i.e. 125,000 francs, which is approximately $8,300 U.S.) . 
After the Protocol becomes effective, the Protocol limitation of liability 
will be effective (i.e. 250,000 francs or $16,600 U.S.). This is the 
same rule as under the 1949 Contract. 

The 1957 Contract, unlike the 1949 Contract, does not attempt 
to limit carrier’s liability for death or injury to passengers in the event 
carriage is not covered by the Warsaw Convention. Certain govern- 
ments strongly objected to any cortractual limitation of liability on 
the part of carriers with respect to passengers. Influenced by these 
objections, and by the fact that in many jurisdictions limitation of 
liability by contract is void in any case,?? as being contrary to public 
policy, and additionally by the fact that in other jurisdictions, statutes 





21 Protocol adopted at The Hague in September 1955 to Amend the Convention 
for the Unification of Certain Rules relating to International Carriage by Air, 
signed at Warsaw, October 12, 1929. The Protocol is not as yet in force. It has been 
signed by 31 States and ratified by five. It will go into force only when 30 States, 
parties to the Convention of 1929, have ratified it. 

22 Law vs. Transcontinental Air Transport, Inc., 1931 U.S. Av. Rep. 205; 
Allison vs. Standard Airlines, 65 F. 2d 668, 1933 U.S. Av. Rep. 92; Curtiss-Wright 
Flying Service, Inc. vs. Glose, 66 F. 2d 711, 1933 U.S. Av. Rep. 26; Conklin vs. 
Canadian Colonial Airways, Inc., 266 N.Y. 244, 194 N.E. 692, 1935 U.S. Av. Rep. 97. 
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provide for limitation of liability** irrespective of any contractual 
provision, carriers decided to omit limitation of liability in respect 
to passengers from the standard ticket. It should be observed that the 
standard ticket and the new contract is designed to apply only to inter- 
line transportation, 7.¢. where the carriage is performed by more than 
one carrier. Therefore, it would appear that any carrier desiring to 
use a separate form of ticket for on-line transportation can do so and 
insert on such on-line ticket, any limitation of liability for death of or 
injuries to the passenger if it so desires. Of course, the validity of such 
limitation will be subject to applicable laws. 

With respect to baggage, checked and unchecked, whether the 
carriage is governed by the Warsaw Convention or not, the limits 
of liability for loss of, or damage to, such baggage under the new 
contract, will be the same as are now contained in the Warsaw Con- 
vention, i.e. 5,000 francs (i.e. $332 U.S. approx.) for unchecked bag- 
gage per passenger and 250 francs per kilo for cargo (i.e. $16.60 U.S. 
approx.) ** This is an important change from the 1949 Contract which 
incorporated a $100 limitation of liability of carrier for baggage, 
irrespective of weight. The $100 limitation was, for many years, ac- 
ceptable in the United States for domestic carriage by air, and is 
still acceptable in respect to surface transport.”* But in an effort to 
obtain international uniformity by extending contractually the War- 
saw Convention limits where they would not apply otherwise, carriers 
have now agreed to incorporate in the 1957 Contract the Warsaw 
limits with respect to checked baggage, as well as other property carried 
by the passenger. It must be pointed out, however, that these are 
limitations of liability and not necessarily the amounts payable by 
carriers in case of any loss suffered by the passenger. The passenger 
must prove the value of his loss before he can recover. 

Paragraph (e) extends the limitation of liability of carrier to 
agents, servants and representatives of carrier. The Hague Protocol” 





23 Colorado, $10,000; Connecticut, $20,000; Illinois, $20,000; Indiana, $15,000; 
Kansas, $15,000; Maine, $10,000; Massachusetts, $15,000—Minimum $2,000; Minne- 
sota, $17,500; Missouri, $15,000; New Hampshire, $10,000; New Mexico, $10,000; 
Oregon, $10,000; South Dakota, $20,000; Virginia, $15,000; West Virginia, $10,000; 
Wisconsin, $15,000 (Larger amount may be awarded, up to $2,500 to parent, hus- 
band or wife; widow with dependent children may recover up to $7,500 above 
maximum). 

For information with respect to countries, other than the United States, please 
refer to the full analysis and tableau on the System of Liability and Limits appli- 
cable by States, parties to the Warsaw Convention, to carriage by air other than 
carriage defined in the Warsaw Convention. See Annex VI of the Statement on 
the “Economic Aspects of Possible Changes in the Liability Limits of the Warsaw 
Convention” of the Air Transport Committee—ICAO Doe. 7450-LC/136—Docu- 
mentation for the 9th Session of the Legal Committee, Rio de Janeiro, 1953— 
Vol. II, pp. 217-2381. 

24 Convention for the Unification of Certain Rules relating to International 
Carriage by Air (Warsaw 1929), Article 22. 

25 The new limits compare favorably with the $100 limit of the 1949 Contract, 
taking into consideration the allowance of 44 lb. (or 20 kilos) baggage, the limit 
of carrier’s liability will be 20 x $16.00, i.e. $320 approximately, plus unchecked 
baggage $332 approximately, making a total of $652 approximately instead of the 
previous $100. 

26 See Footnote 21. 
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for the purpose of clarity contains a new Article to be inserted in the 
Warsaw Convention (i.e. Article 25a) which, in respect to carriage to 
which the Convention applies, extends the limitation of liability of 
carrier to agents, servants and representatives. The purpose of sub- 
paragraph (e) is to achieve the same objective until the Protocol 
becomes effective and thereafter with respect to carriage to which the 
Convention does not apply. 


PARAGRAPH (5) 


“Checked baggage carried hereunder will be delivered to the 
bearer of the baggage check upon payment of all unpaid sums due 
carrier under carrier’s contract of carriage or tariff.” 


The only point which requires mention here is that the bearer 
of the baggage claim tag, which is issued for identification purpose 
only and which is not the baggage check, has only right to delivery of 
the baggage in as much as he is in possession of the baggage check 
(being a part of the passenger ticket). A carrier may refuse delivery 
of the baggage to the person holding the baggage claim tag, in the 
event the passenger does not also have the baggage check. Should any 
carrier make deliveries of baggage without insisting on the above re- 
quirements, it exposes itself to the consequences arising out of the 
unauthorized deliveries of baggage, e.g. honoring lost or stolen claim 


tags. 
PARAGRAPH (6) 


“When validated, this ticket is good for carriage from the air- 
port at the place of departure to the airport at the place of destina- 
tion via the route shown herein and for the applicable class of 
service and is valid for one year from the date of commencement 
of flight except as otherwise provided in carrier’s tariffs or regula- 
tions. Each flight coupon will be accepted for carriage on the date 
and flight for which accommodations have been reserved; when 
flight coupons are issued on an ‘open date’ basis, accommodations 
will be reserved upon application subject to availability of space.” 


The expression ‘“‘when validated” may sound inelegant. It is said 
to mean that a ticket only becomes valid when it bears a stamp or 
writing on it to the effect that the ticket has been officially issued by 
the carrier.?* The purpose of this requirement is to avoid unauthorized 
use of ticket stocks which may be lost or stolen from offices of carrier 
or its agents. 

A valid ticket is good for carriage from the airport of departure 
to the airport of destination on a class of service agreed between the 
carrier and the passenger. The validity is limited to one year; that is 
to say that the passenger shall have no right to carriage after this 
period has expired. That requirement does not mean that the carrier 
will in no circumstances extend the ticket, or will not make a refund 
of the fare. All it means is that the passenger has no right on his orig- 





27 See IATA Traffic Glossary contained in IATA Bulletin No. 17. 
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inal ticket to seek carriage. There are good reasons why this require- 
ment is imposed, to mention two: e.g. the services of the carrier may 
be discontinued between the points for which carriage was contracted 
originally; fare concession in connection with the return ticket if 
allowed to continue indefinitely would be a great administrative 
burden on the carrier. 

International passenger transportation is presently administered 
on a reservation basis, thus the right of the passenger to carriage exists 
only if a seat has been reserved for him. It is not inconceivable that a 
ticket is issued with, for example, the return flight portion on what 
is called an “open date” basis, i.e. no reservation is confined with 
respect to the return leg of the journey. In such a case, the obligation 
of the carrier to carry is conditional upon the availability of a seat for 
the passenger.”8 


PARAGRAPH (7) 


“Carrier undertakes to use its best efforts to carry the passen- 
ger and baggage with reasonable dispatch, but no particular time 
is fixed for the commencement or completion of carriage. Subject 
thereto, carrier may without notice substitute alternate carriers or 
aircraft and may alter or omit the stopping place shown on the 
face of the ticket in case of necessity. Times shown in timetables 
or elsewhere are approximate and not guaranteed, and form no 
part of this contract. Schedules are subject to change without 
notice. Carrier assumes no responsibility for making connections.” 


The new contract expressly provides an undertaking on the part 
of the carrier to use its best efforts to carry the passenger and baggage 
with reasonable dispatch. This undertaking, although implied in the 
1949 Contract, was not stated expressly therein. The new language 
does not materially change, however, the situation because carriers 
were keen to maintain their schedules. They considered that unex- 
plained delays were bad from the business point of view and they 
have done everything to avoid them. 

In the present state of development of international air transpor- 
tation, it is still not possible for carriers to contract with the passenger 
as to the exact times of departure and arrival. Accordingly, timetables 
cannot form part of the contract and the schedules are subject to change 
without notice.”® It is reasonable that carriers reserve to themselves 
the right to substitute alternate carriers or to change the stopping 
places in case of necessity. All this is primarily, for the reason of safety. 
It must be mentioned, however, that any abuse of this right, presum- 
ably will be checked by the keen competition between carriers in the 
quality of the service they provide to the traveling public. 





28 Thus if no seat is available due to heavy seasonal bookings, the passenger 
may lose the benefit of certain fare concessions applicable only within the prescribed 
period, such as a seasonal fare, or return fare discount. 

29In this connection, it is of interest to note that railways in the Union of 
South Africa undertake in their contract that trains shall not depart earlier than 
the time indicated on the timetables. 
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Paragraph (7) may have some bearing on the construction of Article 
19 of the Warsaw Convention which makes the carrier responsible for 
delay. Presumably the carrier will be responsible for the delay if it 
does not comply with its undertaking in paragraph 7 of the contract 
which must be read as a whole. Again there will be some distinction 
between ‘“Warsaw” and “‘non-Warsaw” cases. In “Warsaw” carriage, 
in order to avoid liability, the burden will be on the carrier to prove 
that he and his servants have taken all necessary measures to avoid 
the delay and in particular, that they have used their best efforts to 
carry the passenger with reasonable dispatch. In “non-Warsaw”’ car- 
riage, the burden of proving any breach of contract will be on the 
passenger. 

Another difference between the 1957 Contract and the 1949 Con- 
tract is the omission from the former of the statement that cancellations, 
etc., would be made without liability “other than making refund in 
accordance with carriers’ regulations.” It is submitted, however, that 
the omission of this statement does not materially change the situation. 
The fact that the carrier reserves in the contract the right to take cer- 
tain actions implies that he can do so without incurring liability. ‘The 
conditions under which carriers will exercise this right presumably will 
be described and will also be governed by applicable IATA resolutions. 


PARAGRAPH (8) 


“The passenger shall comply with all government travel require- 
ments, present all exit, entry, and other documents required by the 
law, and arrive at the airport by the time fixed by carrier or, if no 
time is fixed, sufficiently in advance of flight departure to permit 
completion of government formalities and departure procedures. 
Carrier is not liable for loss or expense due to passenger’s failure 
to comply with this provision.” 


Paragraph (8) speaks for itself. It seems to be reasonable to require 
the passenger to be in possession of all documents required for his 
journey and to ask him to be at the airport in sufficient time to permit 
of completion of government formalities.*° It also appears to be rea- 
sonable for carrier to deny all responsibility for damage suffered by 
the passenger due to the fact that the passenger is not equipped with 
a document for his clearance or entry into a given state. Carriers do 
make efforts to check known government requirements of the country 
of departure, transit or destination. They cannot, however, thereby 
become responsible for decisions taken at the discretion of Immigra- 
tion and Customs authorities. Under the laws of certain countries, 
the permission to enter, notwithstanding a valid visa of the passenger, 
is subject to the discretion of the Immigration officer who may reject, 
in certain circumstances, the passenger holding a valid visa.*! 





30 Tumarkin vs. Pan American World Airways, Inc., Superior Court of New 
Jersey, C.C.H. Av. L. R. 2, pp. 18,152-18,154. 
_ 81U.S. Immigration Act of May 26, 1924, as Amended: To limit the Immigra- 
tion of Aliens into the United States, etc. Sect. 18 (43 Stat. 153; 8 U.S.C. 201). 
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PARAGRAPH (9) 


“No agent, servant or representative of carrier has authority 
to alter, modify or waive any provision of this contract.” 


The purpose of this provision is to present the unauthorized 
amendment of the contract on the passenger ticket by agents or em- 
ployees of carriers. In some countries, an amendment to the contract 
of carriage by an agent would not be valid in any case unless a tariff 
provision to that effect had been filed with the appropriate authorities. 
The same does not apply, however, in other countries. In the absence 
of such provision, uncertainty may exist as to who may set the terms of 
the contract of carriage: It is not inconceivable that an agent, or repre- 
sentative of the carrier, perhaps with the best intention, but not being 
entirely familiar with the contract provisions, might make a represen- 
tation which then could be considered as modifying the contract. It is 
submitted that with the present provisions, no such modification may 
be valid. It must be pointed out, however, that the carrier may, in 
exceptional cases, make a special contract with the passenger. Under 
the present system, and without consulting the other carriers partici- 
pating in the carriage, this can only be done for on-line transportation, 
i.e. on the line of one carrier only and would no doubt require an 
undertaking on the part of the carrier. 


PARAGRAPH 10(A) 


“No action shall lie in the case of damage to baggage, unless the 

person entitled to delivery complains to the carrier forthwith after 
the discovery of the damage, and, at the latest, within seven days 
from the date of receipt; and in the case of delay, unless the com- 
plaint is made at the latest within 21 days from the date on which 
the baggage has been placed at his disposal. Every complaint must 
be made in writing and dispatched within the times aforesaid. 
Where carriage is not ‘international carriage’ as defined in Con- 
vention, failure to give notice shall not be a bar to suit where 
claimant proves that (i) it was not reasonably possible for him to 
give such notice, or (ii) that notice was not given due to fraud on 
the part of carrier, or (iii) the management of carrier had knowl- 
edge of damage to passenger’s baggage.” 

This paragraph deals with the requirement of notice of damages 
in connection with baggage. It requires that a notice be given to the 
carrier within a reasonable period of time, in writing. It will be 
observed that no such requirement exists in respect to damage to 
passengers. The delays are the same for giving notice as those incorpo- 
rated in Article 29 of the Warsaw Convention, as amended by The 
Hague Protocol of 1955.%? 

The old contract merely referred to carriers’ tariffs which in turn 
contained the notice requirement. Objections were expressed by cer- 
tain governments against what was termed as “unreasonable” shortness 





32 See Footnote 21. 
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of these delays for notice. Moreover, it had been insisted** that in 
carriage not coming under the Warsaw Convention, the contract should 
not bar all action of passenger for failure to give notice in the event 
carrier had actual knowledge of the loss and was not prejudiced by lack 
of notice. 

The requirement by carrier to receive notice of damage has a sound 
practical reason. Its purpose is not so much to finalize the actual claim 
as to receive some form of notice of a possible future claim so that 
carrier can investigate promptly the circumstances in which damage 
or delay was caused to the baggage. If the delays for the notice were 
to be extended or if the effect of the notice requirement were to be 
limited in general terms to events in which carrier was not prejudiced 
by the lack of notice, the purpose of the notice would be hampered. 
Whilst the Courts would probably accept the premise that the lack of 
notice prevented carrier from proceeding with his investigation, never- 
theless the Court would still have to be satisfied that this had caused 
prejudice to the carrier. Any general requirement therefore that lack 
of notice has no bearing on the right of recovery unless carrier was 
prejudiced might shift the burden of proof and would probably 
increase litigation expenses. 

The last sentence of Paragraph 10 (a) refers to international car- 
riage not covered by the Warsaw Convention. In such circumstances, 
the fact that notice is not received by the carrier will not be a bar to 
suit in the three situations quoted above. 

The first case envisages a situation where the passenger, himself 
suffering injuries, might be hospitalized for an unusual length of time 
and during which he could not give notice to the carrier. Because 
of his stay in hospital, he might not have been able to discover the 
damage to his luggage at an earlier date. 

The second case is designed to prevent fraud. It was suggested that 
that situation might be possible where the passenger gives no notice 
to the carrier, because he was assured by some agent that his claim 
would be settled without any notice. It is quite unlikely that such 
occurrence may ever arise but if it did, presumably the applicable law 
of the various jurisdictions would take care of the situation without 
the express provision in the contract. Thus this provision is superfluous. 

The third case refers to the situation where it is quite apparent 
that the management of the carrier knew of the damage which was 
suffered by the passenger. This language is not without ambiguity 
because the word “management” is not defined. In this connection, 
it is submitted that that knowledge possessed by the manager of the 
airline at the airport presumably would be considered a sufficient bar 
to the notice requirement. However, knowledge on the part of the 
agent who assists the passenger in handling his baggage, or a porter, 
may not be considered sufficient. ‘There may be, of course, border line 
cases and it is not without doubt as to whose knowledge of the loss, 





33 CAB Order E-8548 of August 5th, 1954. 
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on the part of other employees and agents of the carrier, would be 
considered material by the Courts. It is submitted that matters will be 
complicated by the three exceptions from the notice requirement but 
these exceptions are applicable only in a comparatively small number 
of cases. 


PARAGRAPH 10(B) 

- “Any right to damages against carrier shall be extinguished 
unless an action is brought within two years reckoned from the 
date of arrival at the destination, or from the date on which the 
aircraft ought to have arrived, or from the date on which the 
carriage stopped. The method of calculating the period of limita- 
tion shall be determined by the law of the court seised of the case.” 


This paragraph embraces the principle contained in Article 29 of 
the Warsaw Convention and thus extends the two-year limitation on 
the right of action of the passenger to carriage which is not governed 
by the Warsaw Convention. 

A general observation might be appropriate at this point. The new 
1957 Contract appears, by far, to be more generous to the travelling 
public than any standard airline ticket contract written heretofore, 
and compares favorably with contracts generally in use in other means 
of transportation. 

The new contract seems to be part of the growing evolutionary 
process of extending the facilities offered to the public by the airlines. 
This has been a gradual development. What could not be offered 
several years ago, when only a few hundred thousands of people were 
travelling by air, can now be offered to the public because millions of 
people are making use of the opportunities of air travel. 
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ABOUT THE CONFERENCE 


The airspace surrounding airports has been raising increasingly 
troublesome problems. From the flight standpoint, it is a critical 
region where distractions or limitations resulting from physical devel- 
opment adjacent to airports can be unusually hazardous to safe flight. 
From the standpoint of those who are on the ground below, the air- 
craft may—in addition to being a nuisance—constitute an actual hazard 
and impose actual limitation on the free use of the land. The prob- 
lems growing out of these considerations have raised complex questions 
of law as it bears on planning for land use and air operations. The 
entire matter has become urgent with the rapid spread of urbanization, 
the rapid growth of air traffic, and the prospect of larger, faster, and 
noisier aircraft. 

In view of this situation, the question of how to control develop- 
ment in airport approaches has been of increasing concern to airport 
managers, city and regional planning groups, and federal agencies 
concerned with airports and air operations. It was in response to 
expressions of this concern, and in cooperation with agencies repre- 
senting those closest to the problem, that the Institute of Transporta- 
tion and Traffic Engineering arranged this Conference. 

The Conference was attended by 125 interested individuals, prin- 
cipally from California but also from out of state, including officials 
from various levels of government, representatives of air lines, airport 
managers, and representatives of the Department of Defense. 

This Part 1 of the Conference Proceedings presents the four formal 
papers of the morning session. 
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THE OVER-ALL PROBLEM 


By SIDNEY GOLDSTEIN 


General Counsel, The Port of New York Authority 


ORE than a quarter of a century ago, Judge Benjamin Cardozo 

emphasized in words that are equally appropriate today the 

tremendous stake that municipalities have in the planning and devel- 
opment of civil airports. He said: 


“The city that is without the foresight to build the ports for the 
new (air) traffic may soon be left behind in the race of competition. 
Chalcedon was called the city of the blind, because its founders 
rejected the nobler site of Byzantium lying at their feet. The need 
for vision of the future in the governance of cities has not lessened 
with the years. The dweller within the gates, even more than the 
stranger from afar, will pay the price of blindness.” (Hesse v. Rath, 

249 N.Y. 436, 438 (1928) ) 

Today’s conference is concerned with one of the major problems 
presently confronting local, state and federal government officials con- 
cerned with civil aviation—the problems involved in long-range plan- 
ning to protect the approaches to civil airports. According to Professor 
Horonjeff, my job this morning is to discuss these questions generally 
from the over-all point of view while later speakers will discuss certain 
aspects of these questions in more detail. 

As I see it, our topic revolves around two connected problems: 

1. the protection of airport approaches from the creation of obstruc- 
tions or hazards to air navigation; and 

the protection of the legitimate interests of persons and property 
located in the vicinity of public airports without undue interference 
with the continued development of aviation. 

The complexity of these twin problems is underscored by the 
numerous court decisions in recent years which have dealt with various 
phases of them and also by the seemingly never-ending policy discus- 
sions and pronouncements of government officials concerning them. 
Involved in them are the answers to such basic queries as: 





nN 


I§ it lawful as a general proposition of law for one man to 
fly over the land of another? If so, are there any recognized 
limitations on the right of flight? 

Under our federal form of government, which govern- 
mental unit has jurisdiction over the rules of the air? 

Can a landowner build structures on his property to any 
height he desires? Can he do so even if the structures interfere 
with the approach pattern to a public airport? 

Does the law afford any means by which an airport’s 
approach pattern can be protected? 





It is difficule to know where to begin a discussion of a topic as 


*? 
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involved as the subject matter of today’s conference. I am dealing with 
the subject generally. I feel, however, that the best place to commence 
is at the beginning. In this case the beginning for a lawyer is not at 
the comparatively recent date of 1903 when the Wright Brothers com- 
pleted man’s first powered flight—but rather with a medieval doctrine 
of the English common law derived from the Latin maxim, “cuius est 
solum cius est usque ad coelum et ad inferos,’ he who owns the land, 
owns it to the periphery of the universe. 

This doctrine evolved at a time when the law was concerned with 
the problems arising from overhanging eaves, and when air commerce 
was beyond the realm of practical thought. Nevertheless, in the early 
years of the century, there was some concern that the maxim would 
hinder the development of aviation. 

Fortunately, however, first the text writers and later the courts have 
completely rejected the ad coelum theory as inapplicable to aircraft 
flight. Dean Bogert of Cornell Law School in a landmark article 
written in 1921, entitled “Problems in Aviation Law,” said: 


“All the codes now in existence and all proposed codes, . . . treat 
the landowner’s property in the space above his land as subject to a 
right of passage by aircraft. None of these codes require con- 
demnation of an aerial right of way and none provide that the mere 
flight through the space above shall constitute a trespass.” 6 Cornell 
L.Q. 271, 298 (1921) 


A decade later a New York court asked: 


“What is..., the law regarding the ancient maxim ‘Cujus est 
solum ejus est usque ad coleum’?” 


And answered its own query by asserting: 


“.. . it may be confidently stated that if that maxim ever meant 
that the owner of land owned the space above the land, to an in- 
definite height, it is no longer the law.” Rochester G. & E. Corp. v. 
Dunlop, 148 Misc. 849, 850 (1933) 


The coup de grace to the ad coelum theory was given 10 years ago 
by the United States Supreme Court in the Causby case, 328 U. S. 256, 
261 (1946). It categorically declared that the “doctrine has no place 
in the modern world.” 

The right of free transit has received strong additional support 
from the Congressional declaration in the Civil Aeronautics Act of 
1938 that American citizens possess “‘a public right of freedom of transit 
in air commerce through the navigable air space of the United States.” 

This declaration is solidly founded in the Constitution’s commerce 
clause. In reliance on it the CAB, the federal agency to which Congress 
has delegated the power to prescribe the rules of the air, has unequivo- 
cally declared that ‘‘an aircraft pursuing a normal and necessary flight 
path in climb after take-off or in approaching to land is operating in 
the navigable airspace” and is thus within the airspace through which 
Congress, pursuant to its far-reaching commerce powers, has granted 














172 JOURNAL OF AIR LAW AND COMMERCE 





a free right of transit. (C.A.R., Part 60, Interpretation No. 1, 19 F.R. 
4603.) 

Only last year the CAB’s ruling that an aircraft in taking off from, 
or landing at, an airport is operating within the navigable airspace 
through which Congress has granted a free right of transit was held to 
constitute a correct statement of the law in Allegheny Air Lines v. 
Cedarhurst, 132 F. Supp. 871 (E.D.N.Y. 1955), a decision to which I 
shall refer again. 

However, the fact that the ad coelum maxim has been relegated to 
its medieval past and that the right of free transit extends to aircraft 
landing at or taking off from airports does not mean that the landowner 
possesses no rights. For example, in the Causby case itself, the Supreme 
Court held that the landowner was entitled to receive from the Govern- 
ment damages for a taking of his property. This the court held had 
occurred by the continuous flight of formations of military aircraft at 
such low altitudes and in such great numbers and frequency that the 
beneficial use of the landowner’s property was destroyed. ‘The court 
reached this result on the basis of a factual record which is summarized 
as follows: 


“The noise is startling. And at night the glare from the planes 
brightly lights up the place. As a result ..., respondents had to 
give up their chicken business. As many as six to ten of their 
chickens were killed in one day by flying into the walls from fright. 
The total chickens lost in that manner was about 150. Production 
also fell off. The result was the destruction of the use of the prop- 
erty as a commercial chicken farm.” 


Accordingly, the court held that the 


“intrusion (was) so immediate and direct as to subtract from 
the owner’s full enjoyment of the property and to limit his exploita- 
tion of it.” 


The Causby type of case might become much more common unless 
aircraft manufacturers are successful in designing turbo-jets which are 
free from excessive external noise characteristics. Because of the noise 
of jet aircraft, The Port of New York Authority in 1951 prohibited 
jets from using its air terminals. Our position is still unchanged, since 
we feel that the external noise characteristics of jets are unacceptable 
to the people who live in the neighborhood of our air terminals. 

Our policy of banning jet aircraft has already proved itself, since 
it has forced jet manufacturers to engage in extensive research in an 
attempt to produce jet aircraft that will prove acceptable to people 
who live in the vicinity of airports. 

Let us now focus specifically on the problems involved in attempts 
to protect the approaches to public airports from obstructions to air 
navigation. 

The first is a novel one created by local legislative action and not 
involving any physical obstruction at all. I refer to the 1952 ordinance 
passed by the Village of Cedarhurst, New York, shortly after the tragic 
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series of aircraft accidents at Elizabeth, New Jersey. The ordinance 
enacted by the Village which is located about 4,000 feet from the 
easterly boundary of New York International Airport and 9,200 feet 
from the end of one of its principal runways prohibits the flight of 
aircraft over the Village at altitudes of less than 1,000 feet. The 
ordinance contains a preamble which alleges that aircraft using New 
York International Airport fly over the Village without permission of 
the landowners or the Village trustees, and that these flights constitute 
a trespass, a “taking,” a public nuisance and a menace to the health 
and safety of the Village’s inhabitants. The ordinance prescribes a 
maximum penalty of $100 for each offense and specifies that its viola- 
tion constitutes disorderly conduct. 

Enforcement of the ordinance would have created a substantial 
obstruction to the operation of aircraft to and from the airport and 
would at times have resulted in the complete shutting down of the 
airport since aircraft must, on occasion, fly over the Village at altitudes 
somewhat under 1,000 feet when landing at or taking off from the 
airport. Moreover, the passage and enforcement of similar ordinances 
by other municipalities which adjoin important public airports might 
well result in the almost complete destruction of air commerce. 

In June 1952, ten scheduled airlines using the airport, the Airline 
Pilots Association, as well as individual pilots, together with The Port 
of New York Authority, operator of the airport, commenced an action 
in the Federal District Court in New York seeking a declaration that 
the ordinance was invalid and an injunction preventing its enforce- 
ment. Thereafter the CAB and CAA sought and obtained permission 
to intervene as parties plaintiff. In essence plaintiffs asserted that the 
ordinance violates the Federal Constitution on three grounds: 


1. It conflicts with federal law, the conflict arising from the ordinance’s 
prohibition of flights under 1,000 feet when such flights are per- 
mitted by federal law when necessary for landing and taking-off. 

2. It invades a field which the Federal Government has totally pre- 
empted to the exclusion of all state and local regulation. 

3. It constitutes an undue and hence unconstitutional obstruction to 
interstate and foreign commerce in that it invades a field which by 
its very nature requires uniformity of regulation, possible only at 
the hands of the Federal Government. 


In June 1955, after three years of litigation, the District Court 
rendered its decision holding the ordinance invalid and permanently 
enjoining its enforcement. In substance, the court adopted each of our 
three contentions. However, the case is not as yet over. The Village 
has appealed to the Court of Appeals for the Second Circuit, and oral 
argument on the law was completed only last month. We are confident 
that the appellate court’s decision which we are awaiting will determine 
once and for all that an obstruction to air navigation cannot be created 
by local legislative activity. 

The next type of obstruction that I should like to mention was 
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that involved in Commonwealth v. Von Bestecki, 30 Pa. D. & C. 137 
(1937). This case arose out of an action to enjoin the owners of land 
adjacent to the Harrisburg airport from erecting a high tower which 
it was contended would constitute a menace to the traveling public 
using the airport. 

Defendants attempted to justify the erection of the tower on the 
ground that aircraft using the airport had deprived them of the use of 
their property and that the tower would merely abate the nuisance 
caused by the low flying planes. 

The court first noted that a landowner has no right to prevent 
planes from flying over his property except to the extent that they 
unreasonably interfere with his use of the surface, and his remedy in 
such event is an action founded on nuisance. Thus while the facts in 
the instant case might have caused unreasonable disturbance to the 
defendants, the court held that they were not justified in erecting a 
tower which, in effect, amounted to taking the law into their own 
hands. The court analogized the tower to pitfalls, wolf traps, and 
spring guns purposely erected to injure trespassers which have invari- 
ably been held to constitute nuisances. Accordingly, erection of the 
tower was enjoined as a nuisance.! 

To be contrasted with that case is a 1950 federal decision involving 
Roosevelt Field, one of the earliest airports in the United States, estab- 
lished in 1910. Roosevelt Field v. North Hempstead, 88 F. Supp. 177 
(E.D.N.Y. 1950). In this case Roosevelt Field sought to enjoin the 
maintenance of a Village water supply tower on the theory that the 
tower constituted an aeronautical obstruction and hence a public and 
private nuisance. While Roosevelt Field did not dispute the Town's 
need for a water tower, its position was that a different form of con- 
struction, 7.¢., a lower tower or one providing subsurface tanks should 
have been installed and that because of a defendant’s failure to employ 
such expedients, an injunction was warranted. 

The court observed that under applicable CAA standards, the 
tower constituted an aeronautical hazard. Nevertheless, it concluded: 


“There was no regulation, ruling or standard adopted by the 
C.A.A. which either in terms or by implication purported to pro- 
hibit the erection of this water tower.” (Emphasis the court’s) 
(p. 182) 


The court ended its opinion by saying: 


“The parallel which plaintiff draws between the sovereignty of 
the Federal Government in the air space above the United States, 
and that over navigable waters, is true and complete. In the exer- 
cise thereof, Congress has prohibited the erection of certain struc- 
tures in navigable waters, Title 33 U.S.C.A. Section 401, while 
it has not done so in the air space. It is that difference in the 





1To the same effect as the Von Bestecki case, see also: City of Iowa City and 
United Air Lines, Inc. v. Tucker, Iowa Dist. Ct., Johnson County (Sept. 14, 1935) ; 
1 Avi. (C.C.H.) 586 (1935); United Airports Company of California, Ltd. v. 
Hinman et al., U.S.D.C.S.D. Calif. (Apr. 29, 1989); 1 Avi. (C.C.H.) 823 (1939). 
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exercise of governmental function which must govern this deci- 
sion.” (p. 187) 


The question thus arises as to what action can or should be taken 
to protect the approaches to public airports from obstructions similar 
to that involved in the Roosevelt Field case.” 

Before discussing the various means by which such obstructions to 
air navigation can be abated, I think it should prove helpful to review 
briefly the way in which it is determined whether a given structure 
actually constitutes an aeronautical hazard. The determination is made 
pursuant to the CAA’s Technical Standard Order—N18 which lays 
down the criteria by which obstructions to air navigation can be 
identified. 

TSO-N18 describes certain imaginary surfaces such as approach, 
horizontal, conical and transition surfaces. It specifies that objects of 
any sort which project upon any of these surfaces are to be classified 
as obstructions to air navigation. Other CAA technical standard orders 
describe how obstructions are to be lighted (TSO-N25) and marked 
(TSO-N26). In addition to the foregoing, Part 40 of the CAB’s Civil 
Air Regulations requires an obstruction clearance plane with a slope 
of 20 to 1 from the end of any runway into the air as a prerequisite for 
the use of that runway. 

In essence the various Federal rules and regulations require that 
any obstruction which extends above the various surfaces defined in 
TSO-N18 must be marked and lighted if removal is not feasible and 
any obstruction which extends above the slope of 20 to 1 from the end 
of an airport runway lessens in effect the runway’s usable length. In 
certain instances such reduction in effective length may be sufficient 
to make the runway unusable for aircraft operations. 

How does the Government enforce its obstruction criteria? It does 
so indirectly. For example, Section 11 of the Federal Airport Act— 
the Act pursuant to which federal funds are granted for airport 
purposes—obligates the airport operator who is the recipient of these 
funds to agree that “the aerial approaches to (its) airport will be 
adequately cleared and protected by removing, lowering, relocating, 
marking or lighting or otherwise***.” 

Moreover, if an airport is not considered safe for use of a given type 
of aircraft, the CAA can amend the air carrier’s operating certificate 
to prevent use of the airport. While these sanctions are indirect, they 
have thus far proved adequate to assure compliance with federal 
obstruction criteria. 

Accordingly, once an obstruction exists an airport operator must 





2To the same effect as the Roosevelt Field case, see also: Capitol Airways, 
Incorporated v. Indianapolis Power and Light Company, 215 Ind. 462; 18 N.E. 2d. 
776; 1 Avi. (C.C.H.) 807 (1939); Guith et al. v. Consumers Power Company, 36 F. 
Supp. 21, 1 Avi. (C.C.H.) 936 (1940); Postal Telegraph-Cable Company v. Penn- 
sylvania Public Utility Commission, 154 Pa. Super. 340; 35 A. 2d 535; 1 Avi. 
(C.C.H.) 1125 (1944); Aeroville Corporation v. Lincoln County Power District 
No. 1, 290 P. 2d 970; 4 Avi. (C.C.H.) 17,859 (1955). 
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either reach a voluntary agreement with the owner of the offending 
structure wherein the latter consents to whatever action is necessary to 
comply with federal requirements or, if voluntary agreement cannot be 
reached, the public airport operator must exercise its power of eminent 
domain to assure compliance with the federal requirements. Depend- 
ing upon the facts of each case, there might be acquired a fee interest 
or an aerial volume easement above which no obstruction can exist. 
In addition a restrictive covenant running with the land, preventing 
its utilization in a manner inconsistent with federal obstruction criteria, 
might be employed. 

It is evident however, that compliance with federal obstruction 
criteria might in some instances entail the expenditure of substantial 
sums on the airport operator’s part. Accordingly use of the zoning 
power has been suggested to prevent the erection of future air naviga- 
tion hazards, thus avoiding the necessity of spending these sums. The 
zoning power cannot, of course, be used retroactively to compel the 
destruction of existing hazards since this would amount to a “taking” 
for which compensation must be paid. Nevertheless even prospective 
airport zoning raises serious constitutional questions. 

Though airport zoning ordinances have been in existence for more 
than 25 years, the only case that has come to my attention which 
directly passes upon the constitutionality of such an ordinance is 
Mutual Chemical v. Baltimore, 1 Avi. (C.C.H.) 804 (Md. 1939). The 
court held the ordinance in question unconstitutional on two grounds, 
the first being that the height restrictions therein specified were unrea- 
sonable, amounting to a confiscation of the owner’s property and the 
second being (p. 807) “that the zoning of an area surrounding an 
airport is rather for the benefit of those who desire to use aerial trans- 
portation and for those who own airplanes than for the general public.” 

The court was saying that, unlike other types of zoning, the benefits 
to be derived from airport zoning are not for the neighboring land- 
owners but rather for the users of the airport and hence such action 
constitutes ‘‘spot” zoning which has invariably been held unconstitu- 
tional as a taking of property without compensation. 

In another airport zoning case, Yara Engineering Corp. v. City of 
Newark, et al., 40 A. 2d 559 (N.J. 1945), the city had adopted an 
ordinance restricting the height of structures within two miles of 
Newark Airport. The court held the ordinance invalid on the ground 
that adequate enabling legislation did not exist. Nevertheless, the 
court rendered a gratuitous dictum to the effect that the city was 
attempting to accomplish by zoning what it would otherwise be 
required to accomplish by purchase or condemnation. 


However, there exists a Federal case indirectly upholding the valid- 
ity of airport zoning, U. S. v. 357.25 Acres of Land, 55 F. Supp. 461 
(W.D. La. 1944). Here the government sought to condemn “aviga- 
tion” rights over respondent’s land at heights from 25 to 45 feet above 
the ground. The jury brought in a verdict of “no dollars” and defend- 
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ants appealed. In giving effect to a zoning ordinance which prohibited 
buildings above 25 feet in height from being constructed within a 
given distance from the airport, the court said: 


“T do not believe that by the taking of the rights sought the 
property of the claimants, in view of the restriction already exist- 
ing, ... has suffered any appreciable diminution in value by the 
taking ...” (p. 462) 


So far our discussion has, I submit, shown: 

1. That aircraft possess a free right of transit—which right is fully 

applicable to operations involving landings and take-offs. 

That property owners are entitled to be free from unreasonable 

interference in the use of their property caused by aircraft, and that 

in a proper case they can enforce their rights against the offending 
party. 

3. That the federal government has preempted the regulation of the 
flight of aircraft and has established definitive criteria by which 
aeronautical hazards can be identified. 

4. That aeronautical hazards created either by local legislative activity 
or out of “spite” are invalid. 

5. That if a structure serving a legitimate purpose amounts to aero- 
nautical hazard, the airport operator must, depending upon the 
circumstances involved, have the structure properly marked, lighted 
or removed. 

6. This can be accomplished either by agreement with the owner of 
the structure or via condemnation, and 

7. That the use of zoning ordinances to protect airports against future 
hazards has been recommended but doubt remains as to the consti- 
tutionality of this device. 

Before concluding I want to refer to the latest development on our 
subject. Last year the CAA embarked upon a policy to force airport 
operators to acquire extensive approach areas at the end of runways. 
Compliance with this policy, known as “runway clear zone policy,” is 
enforced by making the acquisition of such land a prerequisite to 
obtaining federal aid. The clear zone is designed to provide open 
areas which are free from all buildings except those housing aids to 
navigation. For instrument runways this clear zone covers 70 acres of 
land. 

The CAA has stated, however, that: ‘“* * * Exceptions will be con- 
sidered (on the basis of a full statement of facts by the sponsor) where 
a showing of uneconomical acquisition cost, or lack of necessity for 
acquisition, can be made * * *.” In addition, the new policy specifies 
that a master plan layout showing runway clear zones for all runways 
must be approved in connection with any federally aided airport 
project, even though the nature of the specific project may not require 
the application of the runway clear zone policy. 

This clear zone policy appears to combine and confuse two different 
problems: 


ro 
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1. That of providing for the safety of aircraft operations by protecting 
planes in flight from obstructions which are hazards to air naviga- 
tion; and 

2. That of providing for the safety and convenience of people on the 
ground by requiring the airport operator to acquire land adjacent 
to the ends of runways for the purpose of preventing assemblages 
of people thereon. 

The policy which requires airport operators to give assurances that 
aerial approaches will be adequately protected from hazards to air 
navigation is one of long standing and is, as we have seen, specifically 
required by the Federal Airport Act. By proper zoning, by arranging 
with property owners for the lighting of obstructions, and by the 
acquisition of those parcels of lands which are not subject to zoning, 
some airport operators have been able to comply with the requirements 
of TSO-N18 without inordinate expense. 

The policy of requiring airport operators to acquire additional 
land adjacent to the ends of runways for the protection of persons on 
the ground, had its origin in the report of the President’s Airport 
Commission, issued in May of 1952 and commonly called the “Doolittle 
Report.” 

That report contained two specific recommendations regarding 
what was labeled ‘cleared runway extension areas.” The first recom- 
mendation stated ‘““The dominant runways of new airport approaches 
should be protected by cleared extensions at each end at least one-half 
mile in length and 1,000 feet wide. This area should be completely 
free from housing * * * Such extension should be considered an integral 
part of such airport.” 

The second recommendation, however, stated “Existing airports 
must continue to serve their communities. However, cities should go 
as far as is practicable toward developing the cleared areas and zoned 
runway approaches recommended for new airports. * * *” 

After publication of the Doolittle Report, the Department of Com- 
merce approved the runway clear zone policy enunciated therein “on 
the basis that it is primarily for the purpose of safety and convenience 
to people on the ground.” The Department, however, pointed out that 
“Safety of aircraft operations does not depend upon cleared runway 
extension areas.” 

In spite of the prior position of the Department of Commerce that 
aircraft safety does not depend upon cleared runway extension areas 
and contrary to the specific recommendation of the Doolittle Report 
that existing operators be encouraged but not required to develop 
cleared zones, the CAA is now attempting to force the operators of 
existing airports to acquire such cleared zones. 

Only last month, the CAA attempted to justify its present policy on 





3 From “Air Safety—An Air Coordinating Committee Review of Policies and 
Actions in the Fields Covered by the Doolittle Airport Commission, May 16, 1952”— 
dated July, 1954, page 3. 
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the ground that “the acquisition of runway clear zone areas is desirable 
from the standpoint of sound, efficient, safe and economical develop- 
ment, operation and protection of an airport.’’ However, there is 
nothing in the past history of approach protection which supports such 
a broad statement. Certainly there is nothing in the Federal Airport 
Act which can be construed as requiring clear zones as a prerequisite 
to federal participation in airport development. 

While everyone agrees that runway clear zones are indeed desirable, 
the adoption of the present CAA policy thereon presents serious prob- 
lems to the operators of existing airports. Airport operators have 
protested the adoption of this policy as unauthorized, unnecessary and 
unduly burdensome. Their position is summarized as follows:* 


1. By requiring “clear zones” as a condition precedent to any substan- 
tial improvement on an existing airport the CAA is 
a. removing management prerogative from the airport oper- 
ator as to the priority needs of his airport development 
b. artificially boosting land costs by putting the highest 
priority on land acquisition 
c. creating an obvious situation of friction by the exclusive 
determination by the CAA as to what is “substantial,” 
“practical” and “feasible.” 

Although the “Doolittle Report” only recommended “clear zones” 
for dominant runways on new airports, and that “cities go as far 
as practical” toward cleared areas and zone approaches at existing 
airports, the CAA has now used the Federal Airport Program as a 
club to require cities to first acquire clear zones before any substan- 
tial airport improvement can be done with federal funds. 
The CAA’s proposed policy is considered by many to exceed its 
statutory authority and power under the Federal Airport Act... . 
The protection of aerial approaches has heretofore been regarded 
as protection to aircraft in flight and is adequately taken into 
account in CAA Technical Standard Order N-18; but the CAA has 
now combined it with “clear zones,” which the Doolittle Report 
and Commerce Department philosophy previously has related only 
to protection of people on the ground. 

4. The CAA has provided no. . . justification . . . for their current 
emphasis on land acquisition; nor is there evidence in the legisla- 
tive history of the recent amendment to the Federal Airport Act 
indicating concern on the part of Congress or the CAA in this 
matter. 


Because airport operators have serious doubts as to the validity 
and desirability of CAA clear zone policy, the operators find themselves 
in a difficult position when processing applications for federal aid. 
Some airport operators are happy to comply with the requirements of 


no 


no 





4Letter from E. Thomas Burnard, Executive Director of the Airport Oper- 
ators Council to James T. Pyle, Acting Administrator of Civil Aeronautics, dated 
November 1, 1956. 
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such policy since they are anxious to obtain federal aid for runway 
clear zone areas which they have decided are a priority need for their 
airports. Others who believe that the runway clear zone areas are 
unnecessary at their airports or who are unable to acquire such areas 
because of financial burden are unwilling to request a waiver of the 
requirement since the application for such waiver would be an admis- 
sion that the CAA policy is valid and must be complied with. In 
addition many airport operators are fearful that the CAA policy which 
ties runway clear zones to safety requirements might be harmful to 
them in future litigation. 

Since the CAA runway clear zone policy raises such serious ques- 
tions of policy and principle, it is imperative that the CAA and the 
airport operators cooperate in the development of a new policy which 
will be acceptable to all concerned. 


THE MUNICIPAL VIEWPOINT 


By J. KERWIN ROONEY 


Port Attorney, Board of Port Commissioners, City of Oakland 


I HAVE been asked to present the municipal viewpoint on the sub- 
ject of the long-range protection of civil airport facilities in the jet 
age, and I shall touch upon the problems of acquisition, protection, 
zoning and extra-territorial aspects. 

As to acquisition, California law provides that the right of eminent 
domain may be exercised in behalf of certain specified public uses, 
among which are public buildings and grounds, “airports for the 
landing and taking off of aircraft, and for the construction and main- 
tenance of hangars, mooring masts, flying fields, signal lights and radio 
equipment.” (Section 1238, Code of Civil Procedure) Also, airspace 
above the surface of property or an air easement in such airspace may 
be acquired by a county, city or airport district if such taking is neces- 
sary to protect the approaches of any airport from the encroachment of 
structures or vegetable life of such height or character as to interfere 
with or be hazardous to the use of such airport. (Section 1239.2, Code 
of Civil Procedure) In addition, where necessary to protect the 
approaches of any airport from the encroachment of structures or 
vegetable life of such a height or character as to interfere with or be 
hazardous to the use of such airport, land adjacent to, or in the vicinity 
of, such airport may be acquired under this title by a county, city or 
airport district reserving to the former owner thereof an irrevocable 
free license to use and occupy such land for all purposes except the 
erection or maintenance of structures or the growth or maintenance of 
vegetable life above a certain prescribed height. (Section 1239.4, Code 
of Civil Procedure) 

Other statutes provide that whether governed under general laws 
or charter, a local agency (and that includes a city) may acquire prop- 
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erty by purchase, condemnation, donation, lease, or otherwise for 
airport purposes and may use any real property which it owns or 
acquires within or without its limits as a site for an airport; that it 
may erect and maintain hangars, mooring masts, flying fields, and 
places for flying, take-off, landing, and storage of aircraft, together with 
signal lights, radio equipment, service shops, conveniences, appliances, 
works, structures, and other air navigation facilities, now known or 
hereafter invented, of such number and character and in such places 
as may be necessary or convenient. (Government Code, Section 50470) 
It should be noted that the acquisition of the property or facilities may 
be inside or outside of the city limits. 

In the case of Oakland, reliance can also be placed upon certain 
provisions of the City Charter authorizing the Board of Port Com- 
missioners to exercise the power of eminent domain for port purposes, 
which includes airport purposes. 

As to zoning, in 1953 the State Legislature enacted a new law known 
as the ‘Airport Approaches Zoning Law.” (Government Code, Sec- 
tions 50485 et seq.) The act defines an “airport” as any area of land 
or water designed and set aside for the landing and taking off of aircraft 
and utilized or to be utilized in the interest of the public for such 
purposes, and an “airport hazard” as any structure or tree or use of 
land which obstructs the airspace required for the flight of aircraft in 
landing or taking off of aircraft. The statute contains the following 
declaration of legislative policy: 

“50485.2. Declaration of policy. It is hereby found that an air- 

port hazard endangers the lives and property of users of the airport 
and of occupants of land in its vicinity and also, if of the obstruc- 
tion type, in effect reduces the size of the area available for the 
landing, taking off and maneuvering of the aircraft, thus tending 
to destroy or impair the utility of the airport and the public invest- 
ment therein. Accordingly, it is hereby declared: (a) that the 
creation or establishment of an airport hazard is a public nuisance 
and an injury to the community served by the airport in question; 
(b) that it is therefore necessary in the interest of the public 
health, public safety, and general welfare that the creation or estab- 
lishment of airport hazards be prevented; and (c) that this should 
be accomplished, to the extent legally possible, by exercise of the 
police power. It is further declared that both the prevention of the 
creation or establishment of airport hazards and the elimination, 
removal, alteration, mitigation, or making and lighting of existing 
airport hazards are public purposes for which a city or county may 
rie and expend public funds and acquire land or property interests 
therein.” 


The statute goes on to provide in detail for the effectuation of that 
policy by the twin devices of zoning and eminent domain. This new 
statute is a step in the right direction and constitutes growing recog- 
nition of the problem at a high level of government. 


A most timely and informative article upon the subject under dis- 
cussion appears in the September 1956, issue of the Municipal Law 
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Journal, a monthly survey published by the National Institute of 
Municipal Law Officers. Its title is “Airports—Effect of Jet Aircraft on 
Development.” Portions of that article are as follows: 


“The effect of jet aircraft on the development of airports and on 
adjacent residents and properties has produced a considerable num- 
ber of thought-provoking articles lately. One of the big problems, 
and one of major concern to city attorneys, is the effect the jet age 
will have on property values and zoning near airports. 

“The American Society of Planning officials reports that about 
one-third of the 205 airports that will receive grants this year from 
the Federal Aid Airport Program will use at least part of the funds 
to acquire land for clear zones at the end of runways. These zones 
will be areas, extending outward from the ends of runways for 
approximately a half mile, that will be made free from houses, 
other buildings, trees, fences or anything that projects into the 
airspace above the area, These approach zones will vary in width 
but generally will be approximately 1,000 feet wide. The Civil Aero- 
nautics Administration has stated that it will permit airport oper- 
ators, and this of course includes municipalities that operate their 
own airport, to make agreements with owners of nearby land con- 
trolling the erection of would-be obstructions when they cannot take 
title to the land so long as the agreements provide adequate safe- 
guards for aviation interests in the control of these approach 
surfaces. The Doolittle Commission of 1952 not only recommended 
this clear area but also suggested that these approach zones consist 
of a controlled area extending at least two miles beyond the half 
mile clear zone. Most of the lives lost in aircraft accidents, aside 
from those in the airplane, were in this area extending out from the 
end of the runway. Many authoritative sources have stated that jet 
aircraft will extend danger areas at the end of runways because of 
their need for longer runways in both landing and taking off and 
because of the slow rate of climb characteristic of some models 
immediately following take-off. 

“Recommendations for the safety zoning include prohibitions 
against the location in this area of churches, hospitals, schools and 
other places where groups of people meet as well as restrictions on 
the location cf residences in this area beyond the clear zone extend- 
ing from the end of the runway.... 

“Still another effect of the jet age that is of particular signifi- 
cance to city attorneys is the growing trend of cities to steer clear 
of agreements that would permit the use of local fields for both 
military and civilian traffic. The announced Presidential policy that 
there be joint military-civil use of airport facilities wherever pos- 
sible was greeted with cheers by cities that owned facilities suitable 
for Air Force aircraft because of the anticipated additional revenue 
gained by the leasing of these facilities. However, tremendous 
increases in civil air traffic and the additional problems added by 
military jet aircraft have caused more and more jointly operated 
fields to conclude that joint use ‘wherever possible’ is a wonderful 
thought, but it is not possible at their particular airport .... Jets 
often require traffic priority because of their fast rate of fuel con- 
sumption and this has caused commercial airlines attempting to 
maintain schedules to protest joint use.” 


To sum up the municipal viewpoint, it seems to me that the local 
agency, as the owner and operator of the airport facilities, may have 
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an obligation, the extent of which has not been precisely defined, 
entirely aside from the requirements of the Civil Aeronautics Adminis- 
tration, to provide a landing field and areas adjacent thereto used for 
approaches and take-offs which are both adequate and safe for aircraft 
presently in use and those which it can be anticipated will be in use in 
the near future. 


THE COUNTY VIEWPOINT 


By HaAro.Lp W. KENNEDY 


County Counsel, Los Angeles County; Chairman, Legal Advisory 
Committee of the County Supervisors Association of California. 


— is already in the jet age. It is important therefore that 
public officials representing Counties, Cities, and the State Legis- 
lature, airport management, and lawyers who have specialized in the 
field of public law, face up to the problems resulting therefrom. In 
order to keep pace with the demands of the commercial airlines and 
the rapidly expanding number of persons flying private planes, in a 
practical and realistic way progress is made to probe the extent to 
which police power can be used to protect not only the areas imme- 
diately adjacent to airports and runways, but the approaches thereto. 

Many cities and counties throughout California and other states 
in the Union are making plans for the expansion of existing airports, 
or the acquisition of new airports, and are busily engaged in the impor- 
tant business of preparing plans and specifications for airport facilities 
and runways that adequately meet the needs of the latest and most 
modern type of aircraft. Many such agencies are engaging in educa- 
tional campaigns to secure support for the issuance of bonds in order 
that well organized airport facilities may be made available. 

During my experience in the Los Angeles County Counsel’s office, 
I have personally tried a large number of eminent domain cases. In 
addition to this practical experience in the field of acquiring property 
by eminent domain, I still carry with me the impact of an exercise of 
the police power which I witnessed while attending the University of 
California at Berkeley as a law student. There, I personally observed 
firemen dynamiting four-story buildings in the great Berkeley fire. 
I have never forgotten the spectacle of seeing one citizen’s property 
being destroyed that another’s might not be harmed, within the frame- 
work of police power. 

In order that you may know, at the outset my basic thinking on 
this problem, I will state a summary. I believe that an airport zone 
which goes beyond a reasonable-use restriction which purports to 
utilize an exercise of the police power for the purpose of acquiring 
for the general public the right to use the airspace immediately above 
privately owned land, is an invalid exercise of police power, and that 
the necessary effect of such zone is a taking within the principles of 
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eminent domain, requiring under the Constitution ‘just compensa- 
tion.” 

Before discussing the airport zone, however, I should like to present 
the approach recently used by the County of Los Angeles in solving 
the problem of protecting airport approaches from dangerous electrical 
power line obstructions. The County Counsel’s office believed that 
many difficult legal problems existed, and that the most effective way 
to obtain the desired objective was by way of mutual agreement. 

Thus, in October of 1956, the Los Angeles County Board of Super- 
visors adopted an order referring to the Chief Administrative Officer, 
the County Engineer, and the County Counsel for report and recom- 
mendation, the application of the Southern California Edison Company 
for a 50-year franchise. On October 22, 1956, we wrote to the Board of 
Supervisors as follows: 


“It is our unanimous recommendation that the County should 
go as far as legally possible, by police power regulation, to prohibit 
the future erection of obstructions to air navigation in the vicinity 
of both publicly and privately owned airport runways. In that con- 
nection we would recommend that the County Counsel be instructed 
to give careful consideration to the legal problems involved and 
submit to the Board for your further consideration such recom- 
mendations as in his opinion will be legally effective to implement 
the foregoing recommendation. 

“However, it is recognized that the police power of the County 
is only effective in the unincorporated areas of the County and any 
ordinances adopted by the Board on this subject would not be opera- 
tive within the 49 cities of the County. Even in the unincorporated 
territory the County’s authority to deal with the problem may be 
somewhat circumscribed by existing constitutional limitations. 

“Inasmuch as a franchise is a contract neither the nature nor 
the extent of the regulations which can be included therein are 
subject to the limitations which exist with respect to the exercise 
of the County’s police power. It is possible to include in the fran- 
chise provisions which are operative within cities and which require 
compliance with conditions which could not be imposed pursuant to 
the police power.” 


The Board of Supervisors carried out the recommendations and 
enacted a very satisfactory ordinance, which probably is an innovation 
in a public utility franchise: 


THE LOS ANGELES COUNTY FRANCHISE PROVISIONS 


“SECTION 44. As used in this ordinance ‘airport’ means any: 

(a) Publicly owned airport. 

(b) Privately owned airport from which military aircraft are 
permitted to operate and which is of significant military 
importance as determined by the Department of the 
United States. 

(c) Privately owned airport which is used as a landing area 
by scheduled commercial airlines certified by the Civil 
Aeronautics Board or by commercial airlines operating 
under a valid certificate issued by the Civil Aeronautics 
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Administration or by the federal agencies having juris- 
diction over such matters. 


Airport does not include any other airport, 

“SECTION 44.1. The grantee shall not after the effective date 
of this ordinance construct, whether maintained pursuant to this 
franchise or otherwise, any pole, pole line, distribution or transmis- 
sion tower or tower line, or substation structure in the vicinity of 
the exterior boundary of an aircraft landing area of any airport as 
defined in this ordinance either in the incorporated or unincorpo- 
rated area of the County, in such a location with respect to such 
airport or airports and at such a height as to constitute an obstruc- 
tion to air navigation, as an obstruction is defined in accordance 
with the United States Civil Aeronautics Administration Technical 
Standard Order N 18, as now or hereafter amended, or any corre- 
sponding rules or regulations of the United States Civil Aero- 
nautics Administration. 

“SECTION 44.2. The grantee shall submit to the County Engi- 
neer of the County one copy of plans and specifications for construc- 
tion of any pole, pole line, distrioution or transmission tower or 
tower line, or substation structure within two (2) miles of any 
exterior boundary of an aircraft landing area of any airport as 
defined in this ordinance either in the incorporated or unincorpo- 
rated area of the County, before construction is commenced. The 
County Engineer shall, within 15 days after receipt of said plans 
and specifications, notify grantee as to his approval of the location 
and height of the proposed construction, or disapproval in the event 
said construction is not in compliance with Section 44.1. 

“SECTION 44.3. The provisions of Section 44.1 shall not apply 
to the following: 

(a) In cases in which this franchise requires grantee to relo- 
cate, modify, rearrange or change any pole, pole line, 
distribution or transmission tower or tower line, or sub- 
station structure erected, constructed, installed or main- 
tained by grantee pursuant to this franchise, the grantee 
may make such relocation, modification, rearrangement, 
or change so long as the height thereof is not increased, 
or if an increase in height is required by any ordinance, 
statute, rule or regulation or by such relocation, modifi- 
cation, rearrangement or change, such increase is not 
greater than so required. 

(b) Whenever the grantee finds it necessary to repair, alter, 
improve or replace any pole, pole line, distribution or 
transmission tower or tower line, or substation structure, 
or to install additional circuits thereon, whether erected, 
constructed, installed or maintained pursuant to this 
franchise or otherwise, the grantee shall have the right 
to make any such repair, alteration, improvement, re- 
placement or addition so long as the height thereof is not 
increased. 

“SECTION 44.4. Section 44.1 does not require the grantee to 
reroute, remove, relocate, rearrange, modify, alter, change, recon- 
struct, or place underground any pole, pole line, distribution or 
transmission tower or tower line, or substation structure main- 
tained pursuant to this franchise or otherwise, upon the effective 
date of this ordinance, should it at any time be determined that any 
such works constitutes an obstruction to air navigation. 
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“SECTION 44.5. Section 44.1 does not require the grantee to 
reroute, relocate, rearrange, modify, alter, change, reconstruct, or 
place underground any pole, pole line, distribution or transmission 
tower line, or substation structure maintained pursuant to this 
franchise or otherwise, constructed after the effective date of this 
ordinance which has become an obstruction to air navigation if any 
such pole, pole line, distribution or transmission tower or tower 
line or substation structure was not an obstruction to air navigation 
at the time of its construction.” 


Thus, Los Angeles County was able to achieve the desired result 
by way of agreement. In the absence of an agreement, how far may 
the County go by way of a police power ordinance? Where is the line? 
When does an ordinance restricting the use of private property become 
a compensable taking? What is the formula that can stand the test of 
constitutional principles? 


THE FORMULA 


Unfortunately, the test, or formula, is not easy to state. There is 
no capsule within which to confine the problem, but the big social 
and legal problems have ever been thus. Many cases and text writers 
state that the difference between a police power interference with 
private property rights requiring no compensation and an interference 
which calls for “just compensation” under the principles of eminent 
domain, is one of degree, but it is the purpose of this paper to show 
that perhaps the true rule may be one which states a difference in kind 
and not of degree, and that the exceptions to the rule may then be 
explained upon the rule of de minimis. 


DISTINCTION BETWEEN POLICE POWER AND EMINENT DOMAIN 


Both the so-called police power and the power of eminent domain 
pertain to sovereign power,! and from a strictly academic standpoint, 
the power is the same. However, text writers and the courts commonly 
refer to these powers as if they were separate and distinct. The classifi- 
cation, although perhaps incorrect, is useful, and is most commonly 
used to designate a result rather than a test. Thus, when private 
property rights are restricted, if the restriction results from a valid 
exercise of the police power, the injury is non- compensable, but if the 
power of eminent domain is applicable, then just compensation must 
be paid. Adopting these terms or results for the sake of a working 
tool, the distinction between eminent domain and police power, al- 





1 Jackman v. Rosenbaum Co. (Pa.) 106 A. 238, 241, 263 Pa. 158; Nashville 
Housing Authority v. City of Nashville, +) al. (Tenn.) 237 S.W. 2d 946, 949, 192 
Tenn. 103; Franco-Italian Packing Co. v. S. (U.S.) 128 F. Supp. 408, 130 Ct. 
Cl. 736; House v. Los Angeles County ‘lod Control Dist., 153 P. 2d 950, 25 C. 
2d 384; McGeehan, et al. v. Board of Levee Com’rs. (La.) 115 So. 473, 165 La. 241; 
State ex rel. Interstate Air-Parts, Inc. v. Minn.-St. Paul Metropolitan Airports 
Commission, 25 N.W. 2d 718, 223 Minn. 175; Cooper, et al. v. State, 48 N.Y. S. 2d 
212; Utah v. Dickinson, et al., 88 N.Y. S. 2d ‘478, 275 App. Div. 120; Fidelity Labo- 
ratories, Inc. v. Oklahoma City, et al. (Okla.) 130 P. 2d 834, 191 Okla. 473; Petition 
of Clinton Water Dist. of Island County, 218 P. 2d 309, 36 Wash. 2d 284. 
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though difficult to state,? basically is this: When private property rights 
are destroyed for a proper governmental purpose, police power rules 
are applicable. When property is not destroyed, but is taken from the 
individual and conferred upon the general public for the use of the 
public, eminent domain principles are applicable.* ‘Thus, it becomes 
necessary to preliminarily decide two issues which are inherently pres 
ent: (1) Is airspace property, and (2) If airspace is property, does the 
owner of the land own it? 


DEFINITION OF PROPERTY 


“Property has been well defined in Spann v. Dallas, 111 Tex. 350, 
235, S.W. 513, 514; 19 A.L.R. 1387, as follows: 

“ ‘Property in a thing consists not merely in its ownership and 
possession, but in the unrestricted right of use, enjoyment, and 
disposal. Anything which destroys any of these elements of prop- 
erty, to that extent, destroys the property itself. The substantial 
value of property lies in its use. If the right of use be denied, the 
value of the property is annihilated and ownership is rendered a 
barren right.’ ” 

Thus, the right to use some portion of the airspace above the earth 
is property and so within the protection of the Fifth and Fourteenth 
Amendments of the United States Constitution, and the provisions of 
the California Constitution. 


JupiciAL APPLICATION OF AIRSPACE ‘THEORIES 


The cases are inconsistent as to the application of either the law of 
trespass or nuisance. The difficulty is said to be caused by conflicting 
views of the courts as to the applicable airspace theories. Some courts 
feel that if the landowner owns the airspace, then the airspace is realty 
and the law of trespass should be rigidly applied.* Other courts feel 





2 Ambler Realty Co. v. Village of Euclid, (D.C. Ohio) 297 F. 307; City of 
Des Moines v. Manhattan Oil Co., (Iowa) 184 N.W. 823, 193 Iowa 1096, 23 A.L.R. 
1322; Bronx Chamber of Commerce, Inc. v. Fullen, et al. (N.Y.) 21 N.Y.S. 2d 474, 
174 Mise. 524; Appeal of White, et al., 184 A. 409 (Pa.) 287 Pa. 359, 53 A.L.R. 
1215; Town of Windsor v. Whitney, et al. (Conn.) 111 A. 354, 95 Conn. 357, 12 
A.L.R. 669; Illinois Cent. Ry. Co., et al. v. Moriarity, et al. (Tenn.) 186 S.W. 1053, 
135 Tenn. 446; Slack v. Building Inspector of Town of Wellesley (Mass.) 160 N.E. 
285, 262 Mass. 404. 

3 State v. Heller, (Conn.) 196 A. 337, 123 Conn. 492, appeal dismissed, Heller 
v. State of Connecticut, 303 U.S. 627, 82 L. Ed. 1088; State v. Hillman, 147 A. 294, 
110 Conn. 92; Town of Windsor v. Whitney, 111 A. 354, 95 Conn. 357, 12 A.L.R. 
669; State ex rel. Penrose Inv. Co., et al. v. McKelvey, (Mo.) 256 S.W. 474, 301 
Mo. 1; Jackson v. Bell, Fire Prevention Com’r., 226 S.W. 207 (Tenn.) 143 Tenn. 
452; Illinois Cent. Ry. Co. v. Moriarity (Tenn.) 186 S.W. 1053, 135 Tenn. 446; 
City of Los Angeles, et al. v. Aitken, et al. (Cal.), 52 p. 2d 585, 10 C.A. 2d 460; 
City of Des Moines v. Manhattan Oil Co., 184 N.W. 823, 193 Iowa 1096, 23 A.L.R. 
1322; State, ex rel. Penrose Inv. Co., et al. v. McKelvey, 256 S.W. 474, 301 Mo. 1; 
Appeal of White, 184 A. 409 (Pa.), 287 Pa. 259, 58 A.L.R. 1215; Conger v. Pierce 
County, et al. (Wash.), 198 P. 8377, 116 Wash. 27, 18 A.L.R. 393; U. S. v. Caltex, 
344 M.S. 149, 97 L. Ed. 157. 

4 Smith v. New England Aircraft Co. (Mass.) 170 N.E. 385, 30 Col. L. Rev. 
579; 78 U. of Pa. L. Rev. 902; 16 Va. L. Rev. 714; 270 Mass. 511; Burnham, et al. 
v. Beverly Airways, Inc., 311 Mass. 628, 42 N.E. (2d) 575 (1942); Rochester Gas 
& Electric Corp. v. Dunlop, 148 Misc. 849, 266 N.Y. Supp. 469 (Monroe Co. Ct. N.Y. 
1933) ; Mohican & Reena v. Tobias, 188 U.S. Av. R. 1, 235 C.C.H. Sec. 2303 (Super. 
Ct. Hampden Mass. 1938); United Airports of California, Ltd. v. Hinman, 140 
U.S. Av. R. 1, 235 C.C.H. Sec. 1829 (U.S.D.C.S.D.). 
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that there is something a bit unreasonable in following the old rigid, 
common law concept of damages without injury, and so have refused 
to apply the trespass theory, but apply the nuisance theory.° 

Proponents of the theory that airspace is not capable of private 
ownership point out that cases which apply the nuisance theory 
necessarily hold that private ownership of the airspace is not legally 
recognized, but whereas the cases indicate that the nuisance theory 
predominates judicial relief indicates that the landowner owns some 
property right, although perhaps ill-defined, in the airspace below 
normal flight altitudes. 


AIRSPACE THEORIES 


The ancient maxim of the common law: “Cujus est solum ejus est 
usque ad coelum et ab inferos,” meaning, ‘““He who owns the soil owns 
everything above and below from heaven to hell,” has been applied 
in the United States in many cases. The maxim is said to have been 
set down by Lord Coke from Justinian’s Digest of Roman Law. Black- 
stone then restated the maxim in his Immortal Commentaries. (See 
“Airports and the Courts” by Charles S. Rhyne, nationally recognized 
authority in the field of public law and general counsel of the National 
Institute of Municipal Law Officers, Washington, D. C.) Modernly, 
however, there are said to be five theories of airspace rights. Thus, 
various courts have held: 

1. The landowner owns all the airspace above his property without 
limit;® 

2. The landowner owns the airspace above his property without limit, 
but subject to a privilege of flight in the public;? 

3. The landowner owns the airspace up to such height as is fixed by 
statutes, with flights under that height a trespass;® 

4. The landowner owns the airspace to the extent to which it is 

possible for him to actually possess;® 

The landowner owns only so much of the airspace as he actually 

occupies.!° 

In California and in other states, the second theory has been 

adopted." 


or 





5 Gay v. Taylor, 19 Pa. Dist. & Co. Rep. 81 (Ct. of Com. Pl. Chester Co. Pa. 
Sept. 8, 1932); Warren Township School District No. 7, ete. v. City of Detroit, 14 
N.W. (2d) 134 (Mich. Sup. Ct. 1944). See also in re Matter of Petition of City of 
Detroit, 14 N.W. (2d) 140 (Mich. Sup. Ct. 1944). Miles et al v. Lee et al., 284 Ky. 
39, 143 S.W. (2d) 843 (1940); Mohican & Reena v. Tobias, 188 U.S. Av. R. 1, 235 
C.C.H. Sec. 2303 (Super. Ct. Hampden, Mass. 1938). 

6 Vanderslice et al. v. Shawn et al., 27 Atl. 2d 87 (Del. Ct. Chan. 1942). 

7 Smith v. New England Aircraft Co., 270 Mass. 511, 170 N.E. 385. 

8 Thrasher v. City of Atlanta et al., 178 Ga. 514, 173 S.E. 817. 

9 Swetland v. Curtiss Airports Corp. et al., 41 F. 2d 929, U.S.D.C. Ohio 1930. 

10 Hinman v. Pacific Air Transport, 84 F. 2d 755, (D.C.A. 9th 1936). 

11 P,U.C. Sec. 21402; Anderson et al v. Souza et al., 38 Cal. 2d 825, 243 P. 2d 
497; La Com v. Pacific Gas and Electric Co., 182 C.A. 2d 114, 281 P. 2d 894; 
eee et al. v. Pacific Gas and Electric Co. et al., 94 Cal. App. 2d 525, 211 P. 
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Public Utilities Code, Section 21402 reads: 


“21402. Ownership of space above lands, etc. The ownership of 
the space above the land and waters of this State is vested in the 
several owners of the surface beneath, subject to the right of flight 
described in Section 21403.” 


and in the case of La Com v. Pacific Gas and Electric Co., 132 Cal. 
App. 114, the court enunciated this rule: 


“Primarily it should be stated that any aircraft flying over the 
land and the structures on the land of another is a trespasser. 
(Strother v. Pacific Gas & Elec. Co., 94 Cal, App. 2d 525, 529 (211 
p. 2d 624); Rest. Torts, Sec. 159.) 

“A temporary invasion of the air space by aircraft is a privi- 
lege. So long as it ‘does not interfere unreasonably with the posses- 
sor’s enjoyment... it, is privileged.’ (Rest., Torts, Sec. 159). These 
principles are stated in our Public Utilities Code which reads: ‘Sec. 
21402 ... The ownership of the space above the land ... is vested 
in the ... owners of the surface beneath, subject to the right of 
flight described in Section 21403.’ The latter section provides that 
‘Flight in aircraft ... is lawful, unless at altitudes below those 
prescribed by Federal authority, or unless so conducted as to be 
imminently dangerous to persons or property lawfully on the 
land) ...<..7 

“Manifestly the plane here having been operated at an altitude 
which was dangerous ‘to persons or property lawfully on the land’ 
was a trespasser on the land. Therefore plaintiffs’ remedy, if any, 
must be based wholly on the issue whether the electric wires were 
‘lawfully on the land.’ ” 


THE RULE OF REASONABLENESS 


Before drawing a conclusion as to the precise nature, extent or 
existence of the landowner’s ownership of the airspace, a return to 
basic principles of our Anglo-American jurisprudence is essential. 
Our law is a living, dynamic thing. The strength of the common law 
system is found in that delicate balance which is established somewhere 
between the principle of stare decisis, created by the need for rigid 
precedent, and the flexibility of overruled or distinguished cases, 
created by robust and changing economic, social and political forces. 
The holding of the case and all of the language used by the court in 
arriving at its decision, must be read and understood in the light of 
the precise issue then before the court. Applying this principle to 
airspace cases, “high flying” cases, are not authority for “low flying” 
cases. 

In the recent case of Gardner v. County of Allegheny, 382 Penn. 
88 (1955) ; 141 Atl. 2d 491, the court in reviewing many of the leading 
cases pertaining to airspace controversies, and in following and apply- 
ing the leading case of United States v. Causby, 328 U. S. 256, 66 S. Ct. 
1062, infra, stated at page 504: 


“The Supreme Court of the United States in United States v. 
Causby, 328 U. S. 256, 66 S. Ct. 1062, supra, specifically decided 
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that flights which are so low and so frequent as to be a direct and 
immediate interference with the usefulness of the land, constitute 
a ‘taking.’ In that case the Court said, 328 U. S. at pages 260, 261- 
264, 266, 66 S. Ct. at page 1065: ‘I. The United States relies on the 
Air Commerce Act of 1926, 44 Stat. 568, 49 U.S.C. Sec. 171, 49 
U.S.C.A. Sec. 171, as amended by the Civil Aeronautics Act of 1938, 
52 Stat. 973, 49 U.S.C. Sec. 401, 49 U.S.C.A. Sec. 401.’ Under those 
statutes the United States has “complete and exclusive national 
sovereignty in the air space” over this country. 49 U.S.C. Sec. 
176 (a), 49 U.S.C.A. Sec. 176 (a). They grant any citizen of the 
United States “a public right of freedom of transit in air commerce 
through the navigable air space of the United States.” 49 U.S.C. 
Sec. 408, 49 U.S.C.A. Sec. 403. And “navigable air space” is defined 
as “airspace above the minimum safe altitudes of flight prescribed 
by the Civil Aeronautics Authority’*** the United States conceded 
on oral argument that if the flights over respondents’ property ren- 
dered it uninhabitable, there would be a taking compensable under 
the Fifth Amendment*** If, by reason of the frequency and alti- 
tude of the flights, respondents could not use this land for any 
purpose, their loss would be complete. It would be as complete as if 
the United States had entered upon the surface of the land and 
taken exclusive possession of it. 

“We agree that in those circumstances there would be a taking. 
Though it would be only an easement of flight which was taken, 
that easement, if permanent and not merely temporary, normally 
would be the equivalent of a fee interest. It would be a definite 
exercise of complete dominion and control over the surface of the 
land. The fact that the planes never touched the surface would be 
as irrelevant as the absence in this day of the feudal livery of seisin 
on the transfer of real estate. The owner’s right to possess and 
exploit the land—that is to say, his beneficial ownership of it— 
would be destroyed*** 

“‘The fact that the path of glide taken by the planes was that 
approved by the Civil Aeronautics Authority does not change the 
result.*** 

“ “We have said that the airspace is a public highway. Yet it is 
obvious that if the landowner is to have full enjoyment of the land, 
he must have exclusive control of the immediate reaches of the 
enveloping atmosphere. Otherwise buildings could not be erected, 
trees could not be planted, and even fences could not be run. The 
principle is recognized when the law gives a remedy in case over- 
hanging structures are erected on adjoining land. The landowner 
owns at least as much of the space above the ground as he can 
occupy or use in connection with the land, See Hinman v. Pacific 
Air Transport, 9 Cir., 84 F. 2d 755. The fact that he does not 
occupy it in a physical sense—by the erection of buildings and the 
like—is not material. As we have said, the flight of airplanes which 
skim the surface but do not touch it, is as much an appropriation 
of the use of the land as a more conventional entry upon it.*** 

“<‘The airplane is part of the modern environment of life, and 
the inconveniences which it causes are normally not compensable 
under the Fifth Amendment. The airspace, apart from the imme- 
diate reaches above the land, is a part of the public domain. We 
need not determine at this time what those precise limits are. 
Flights over private land are not a taking, unless they are so low 
and so frequent as to be a direct and immediate interference with 
the enjoyment and use of the land.***’ 
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“(15) It is clear as crystal under the authority of United States 
v. Causby that flights over private land which are so low and so 
frequent as to be a direct and immediate interference with the 
enjoyment and the use of the land amount to a ‘taking.’ ” 


California courts appear to be directly in accord with the Causby 
case cited in Gardner v. County of Allegheny, supra. In Anderson v. 
Souza, 38 Cal. 2d 825, at page 838 appears this significant language: 


“ ‘Further, as to the effect of regulations concerning flying oper- 
ations, it has been held that such regulations do not determine the 
rights of the surface owners as to nuisance. (Swetland v. Curtiss 
Airports Corp., (C.C.A. Ohio) 55 F. 2d 201, 203 (33 A.L.R. 319) ), 
a ruling which is in line with the general principle above stated 
that permits and licenses are not to be considered as granting leave 
to maintain a private nuisance.‘ It is not controlling that the federal 
government has declared that the United States of America pos- 
sesses and exercises complete and exclusive national sovereignty 
in the air space above the United States (U.S.C.A., title 49, Sec. 
176a) and that our Legislature has said “It is further declared that 
sovereignty in the space above the lands and waters of this State 
is declared to rest in the State, except where granted to and assumed 
by the United States pursuant to a constitutional grant from the 
people of the State” (State Aeronautics Com. Act, Sec. 2 (b)), for 
it must be said that these declarations were not intended to and do 
not divest owners of the surface of the soil of their lawful rights 
incident to ownership. 

“«“There is no definite yardstick that may be used in deter- 
mining how low an airplane may fly over the property of others in 
landing or taking off; however, flying at low altitudes incident to 
landing and taking off may constitute trespass, as it may cause 
more than mere apprehension of injury. And, extensive low flying, 
causing unreasonable annoyance to occupants of land below, is a 
substantial interference with enjoyment of the property.” (Brandes 
v. Mitterling, 67 Ariz. 349 (196 P, 2d 464).)’” 


Thus, the cases indicate that the courts recognize private ownership 
of the airspace but that the familiar de minimis rule will be applied. 
The net result appears to have reached the pinnacle of reasonableness, 
and may aptly be referred to as “the rule of reasonableness.” 

The application of the rule demands an analysis of the specific 
objectives of the particular zone under consideration. Thus, it becomes 
essential to determine the effect of the airport zone on the property 
right restricted. Is the restriction more like the destruction of a prop- 
erty right restricted? Is the restriction more like the destruction of a 
property right, or is it more like the condemning of an airspace ease- 
ment for the use of the general public? 


ArRPorT ZONES DISTINGUISHED FROM OTHER ZONES 


In typical zoning cases, the owner of the land is denied a particular 
use, but notice, not only is the property owner denied this use, but the 
use is denied to the general public also! Compare this with an airport 
zone which seeks not only to impose height restrictions, but also to 
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confer a privilege of use upon the airport or general public. The use 
is denied the property owner. The property owner cannot use the 
airspace above his land, but the right is not destroyed. The right to 
use the airspace is conferred upon the general public. Were it not for 
the airport zone, the right to erect buildings would have a substantial 
economic value. The landowner is prohibited from making a profit- 
able use of his property. Were it not for the airport zone the airport 
would be forced to expend substantial sums for the acquisition of air- 
space easements. The landowner’s economic loss is the airport’s eco- 
nomic gain. 

The result appears to partake of the characteristics of an airspace 
easement. But if the case is so clearly one demanding the application 
of eminent domain principles, then why is the police power approach 
so often mentioned? A working knowledge of our legislative bodies 
reveals the cause to be the existence of a basic conflict between two 
pressures. 


THE Basic CONFLICT 


The amount of money expended by any governmental unit is 
peculiarly subject to public review and criticism. Office holders are 
ever on the alert to point to a maximum of accomplishment with a 
minimum of expenditure. On the local level, the pressure to hold 
down expenditures is accelerated because of the closer, more intimate 
and democratic contract between the elector and the official, but an 
equally strong counter pressure demands that the administration per- 
form difficult feats of financial management. 


Thus, in determining whether a particular instance falls within the 
scope of police power, or within the range of eminent domain, a very 
natural and human tendency of responsible public officials is to con- 
sider the amount of money involved. Despite the commendable motive 
to save money, the governing body should remember the words of 
Justice Oliver Wendell Holmes contained in Pennsylvania Coal Co. v. 
Mahon, 67 L. Ed. 322, 260 U. S. 393, 28 A.L.R. 1321, pronounced in 
1922: 

“The protection of private property in the 5th Amendment pre- 
supposes that it is wanted for public use, but provides that it shall 
not be taken for such use without compensation. A similar assump- 
tion is made in the decisions upon the 14th Amendment. Hairston 
v. Danville & W. R. Co., 208 U. S. 598, 605, 52 L. Ed. 637, 639, 28 
Sup. Ct. Rep. 331, 13 Ann. Cas. 1008. When this seemingly absolute 
protection is found to be qualified by the police power, the natural 
tendency of human nature is to extend the qualification more and 
more until at last private property disappears. 

“The general rule, at least, is that while property may be regu- 
lated to a certain extent, if regulation goes too far it will be 
recognized as a taking. It may be doubted how far exceptional cases, 
like the blowing up of a house to stop a conflagration, go—and if 
they go beyond the general rule (416), whether they do not stand 
as much upon tradition as upon principle. Bowditch v. Boston, 101 
U. S. 16, 26 L. Ed. 980. In general it is not plain that a man’s 
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misfortunes or necessities will justify his shifting the damages to 
his neighbor’s shoulders. Spade v. Lynn & B. R. Co., 172 Mass. 
488, 489; 43 L.R.A. 852, 70 Am. St. Rep. 298, 52 N.E. 747, 5 Ann. 
Neg. Rep. 368. We are in danger of forgetting that a strong public 
desire to improve the public condition is not enough to warrant 
achieving the desire by a shorter cut than the constitutional way 
of paying for the change. (Emphasis added)” 


Since the words of Justice Holmes, we have arrived at a fork in the 
road. One prong leads to the recognition and protection of private 
property rights. The other leads to the possible public ownership of 
all property. Americans everywhere, lawyers, judges, legislators and 
laymen, must decide which road to take. 


THE NECESSITY OF FACING Basic IssuEs 


The very slight review which a court can make of a local ordinance, 
places tremendous power in the local governmental unit. The motive 
of the legislative body is not subject to judicial review. The necessity 
or reasonableness of the ordinance is, in actual practice, virtually 
conclusive and 


“... Except where the court can say, in the light of facts prop- 
erly brought to its knowledge, that a police regulation has no just 
relation to the object which it purports to carry out and no reason- 
able tendency to preserve or protect the public safety, health, 
comfort or morals, the decision of the legislative body as to the 
necessity or reasonableness of the regulation is conclusive. .. .” 


(In re Jones, 56 Cal. App. 2d 658, at page 665.) 


Thus, the power of a local legislative body is illustrated as being, 
in many possible instances, checked only by the extent to which public 
officials are willing to squarely recognize and meet the basic issues. 


THE RESPONSIBILITY OF PUBLIC OFFICIALS TO PROTECT 
PRIVATE PROPERTY RIGHTS 


In deciding, in a close case, whether compensation must be paid 
for an official interference with a private property right, it is impossible 
to ignore basic considerations. The greatest single distinguishing fea- 
ture of the American political and legal system is the recognition and 
protection of private property rights. Despite an ever-increasing recog- 
nition of social welfare needs, private property rights must be jealously 
guarded if the American system is to be maintained. 

American public officials are charged with the solemn duty of 
upholding state and national constitutions. It would seem to follow 
that if it is not clear whether compensation must be paid for an official 
interference with a private property right, a decision should be made 
which tends to uphold the Constitution. 

Thus, viewing the problem from the traditional American capital- 
istic, free enterprise system, unless the legal question is free from 
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doubt, public officials should act on the conservative side, the Constitu- 
tional side tending towards the protection of private property rights 
rather than their diminution. 


ZONE VALIDITY WHERE PRIVATE OWNERSHIP OF 
Arr SPACE Is RECOGNIZED 


California has a statute, Government Code Section 50485, through 
50485.14, which authorizes any city or county to establish airport 
zones. Stating, at the outset that the result authorized by the statute 
is constitutional and reconciling it with this article, effectively outlines 
the extent to which zoning principles may be validly applied to the 
airport approach problem. 

The term “airport zone” was defined in this article as the term 
appears to be understood by many lawyers and laymen alike, i.e., that 
the “airport zone” prevents obstructions in the air space surrounding 
an airport which result allows airplanes to use that air space in landings 
and takeoffs. ‘The preceding comparison of an airport zone with other 
zones revealed that the objectionable feature of the airport zone was 
the use by the airport or the general public of the air space imme- 
diately above privately owned land. Thus, if this feature is eliminated, 
it becomes profitable to examine the validity and effect of the re- 
mainder. 

A literal reading of the California statute illustrates that there is 
nothing in the statute itself which purports to confer upon the public 
or airport any privilege to use the air space. The statute authorizes 
local agencies to restrict the property owner in the use of his land— 
the landowner may be prohibited from using a portion of his air space 
for the erection of structures which exceed a specified height, but the 
authority conferred by the statute terminates at this point—the statute 
does not authorize low-flying aircraft to use the now safe air space. 

Applying the “use” versus “destruction” test to this analysis indi- 
cates that the sovereign appears to have destroyed the right rather than 
to have appropriated it for general use. Thus, the statute falls within 
the principles of police power rather than eminent domain, and, if the 
statute is otherwise valid, the landowner is not entitled to compensa- 
tion. 

In determining the validity of the statute, it appears that it may 
be supported as a typical and traditional example of an area within 
which police power acts are proper and constitutional—the safety of 
the people. It may be urged that the legislators recognized that air- 
planes in fact use the air space immediately above privately owned 
land and that obstructions in the air space are dangerous, both to the 
property owner and to members of the general public. 

So examined, the statute is placed on familiar and traditional police 
power footing. Thus, the landowner is not entitled to compensation 
for the necessary effect of the zone, but he still retains ownership of 
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his air space, and, as a corollary, the landowner has a cause of action 
for an invasion which, under the rule of reasonableness, results in 
actual damage. 


CONCLUSION 


This article has attempted to draw the line between police power 
and eminent domain and to apply that distinction to an airport zone. 
The final analysis indicated that the retention in the landowner of a 
cause of action for an invasion of privately owned air space delineates 
the permissible boundaries of a valid airport zone. This conclusion is 
in line with the decided cases and appears to be legally and logically 
sound, but further it seems to equitably reconcile the conflicting inter- 
ests. The life and property-of a landowner is in fact protected. The 
life and property of those persons invading the air space is in fact 
protected. ‘Traditional, constitutionally protected private property 
rights are in fact protected. Legislative bodies have in fact acted to 
check the swing away from the recognition of private property rights ~ 
and, in so doing, have acted according to the mandate of the United 
States and California Constitutions. Air travel industries will continue 
to progress, and airport approaches will in fact be protected. 
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THE FEDERAL VIEWPOINT 


By CHESTER G. BOWERS 


Chief, Airport Operations Division, Civil Aeronautics Administra- 
tion, Washington, D. C. 


N this somewhat brief treatment I will try to present the CAA view- 
point and policy for encouraging the acquisition of runway clear 
zones in connection with the Federal-aid Airport Program. ,This is 
presented in three parts: (1) the background leading up to the clear 
zone policy, (2) a discussion of what a runway clear zone is, and (3) an 
outline of what CAA policy is under the Federal-aid Airport Program. 
At the outset I want to stress that the objective of the Federal-aid 
Airport Program is the development of a national system of airports. 
In carrying out the Program, the over-all national, rather than purely 
local interest, is of first importance. 


BACKGROUND RELATING TO RUNWAY CLEAR ZONES 


Long-standing policies of the CAA have recognized the desirability 
of protecting the usefulness of airport runways by acquiring land in 
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the airport approaches. The very early issues of the CAA Airport 
Design Manual, even as early as 1944, recommended property acquisi- 
tion at least 1,000 feet from the runway ends. Subsequent revisions 
of the Design Manual contain similar recommendations. Legislative 
policy and direction to CAA on this general problem is included in 
the Federal Airport Act. The Act provides that, prior to approval of 
a project, among other things, the Administrator shall receive assur- 
ances in writing that the aerial approaches to the airport will be 
adequately cleared and protected by removing, lowering, relocating, 
marking, lighting or otherwise mitigating existing airport hazards and 
by preventing the establishment or creation of future airport hazards. 

In his reference to the Federal Airport Act, Mr. Goldstein expressed 
the view that the sanctions available to the CAA, by reason of the 
commitments received under a Federal-aid airport project and by 
limitations on air carrier use of airports, had been proved adequate to 
provide protection to the nation’s existing airports. I disagree. I 
submit to you that the encroachment on the nation’s public airports 
by reason of residential, commercial, and industrial developments; 
the necessity for the continual removing, marking, or otherwise miti- 
gating threatened obstructions; and the very real problem of providing 
replacement airports at a considerable number of locations throughout 
the country substantiate the position that the provisions of the Federal 
Airport Act and the assurances received under projects have not been 
fully effective in maintaining greater approaches to the airports im- 
proved under the Program. 

Attention was really first focused on the problem of runway clear 
zones in the Report of the President’s Airport Commission issued in 
May of 1952. The Commission, which was headed by General Doolittle 
and commonly referred to as the “Doolittle Commission,” was created, 
as you know, after the series of tragic accidents in the Newark, New 
Jersey, area. The Report included much discussion of airport approach 
problems and two specific recommendations regarding cleared runway 
extension areas. Recommendation No. 4 of the Doolittle Report 
stated: “The dominant runways of new airport projects should be 
protected by cleared extensions at each end, at least one-half mile in 
length and 1,000 feet wide. This area should be completely freed 
from housing or any other form of obstruction. Such extension should 
be considered an integral part of the airport.” 

In connection with existing airports, the Doolittle Commission 
recommended: “Existing airports must continue to serve their com- 
munities. However, cities should go as far as is practical toward 
developing the cleared areas and zoned runway approaches recom- 
mended for new airports. No further building should be permitted 
on runway extensions and, wherever possible, objectionable structures 
should be removed. Operating procedures should be modified in line 
with Commission recommendations for minimizing hazard and nui- 
sance to persons living in the vicinity of such airports.” 
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I think it is an accurate statement to say that the so-called runway 
clear zone of which we speak today is an outgrowth and refinement of 
the so-called cleared runway extension area referred to in the Doolittle 
Report. 


You will recall that at the time the Doolittle Report was published, 
the Federal-aid Airport Program was in a greatly reduced state and its 
future was uncertain. It is perhaps for that reason that the Commission 
recommendations regarding cleared runway extension areas were not 
more widely discussed at that time by the owners and operators of the 
nation’s public airports. The Report of the Doolittle Commission was 
extensively studied by the intergovernmental aviation committee, the 
Air Coordinating Committee. A rather extensive report was published 
by the Air Coordinating Committee, which report was titled ‘Airport 
Safety” and which was issued in July of 1954. The Doolittle Report 
had recommended that Federal aid to airports should be implemented 
by adequate appropriations, and highest priority in the application of 
Federal aid should be given to runways and their protective extensions. 
As a member of the Air Coordinating Committee, the Department of 
Commerce concurred in this recommendation of the Doolittle Com- 
mission and was committed to carry out the Federal-aid Airport Pro- 
gram in accordance with this recommendation. 


In connection with the implementation program issued by the Air 
Coordinating Committee, the Department of Commerce was further 
committed to a policy of recommending the inclusion of cleared 
runway extension areas in all new airport sites of a service type of 
Feeder or larger, with such inclusion mandatory for all new airports 
of this size developed under the Federal-aid Airport Program. In 
connection with existing airports, the Department was also committed 
to apply the mandatory provision for cleared runway extension areas 
to existing airports of a service type of Feeder or larger to the extent 
feasible at each location. 


Again, I think that the published implementation program of the 
Air Coordinating Committee and the commitments made by the 
Department of Commerce were not given particular consideration by 
the airport industry generally because at that time the Federal-aid 
Airport Program had not reached its reactivated status. 


At this point I believe it is appropriate to observe that for some 
15 years prior to 1954, the CAA had been encouraging the acquisition 
of approach areas adjacent to the ends of runways in the conduct of 
its Airport Advisory Services and for some 7 or 8 years in connection 
with the administration of the Federal-aid Airport Program. However, 
the Doolittle Report and implementation programs decided upon as 
an aftermath of that Report emphasized the point that the promotional 
efforts of CAA toward acquisition of runway approach areas had not 
been effective to the extent desirable and that it was considered appro- 
priate that more effective action for acquiring areas in the immediate 
approaches to airport runways should be taken in connection with 
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the administration of the Federal-aid Airport Program. This was the 
situation when the Federal-aid Airport Program was reactivated in 
1955. 


RUNWAY CLEAR ZONE — DEFINITION AND PURPOSE 


Now let us consider the question of what a runway clear zone 
actually is. In other words, what’s the nature of this beast that we have 
been talking so much about? 

The CAA looks upon a clear zone as an open area at the ends of 
runways or landing strips within the inner approach area of a runway 
or landing strip, owned or controlled by the agency which owns or 
operates the airport, generally cleared to the ground, and otherwise 
free from objects, including terrain, which constitute obstructions. 
We do not regard the runway clear zone as an “overrun area” or 
“landing strip extension” in the same sense as those terms are applied 
to a military airport. From our standpoint, there is no requirement 
to grade the area except for the purpose of removing an obstruction. 
At the same time, we recognize that, ideally, a level area will further 
contribute to the safety of aircraft. ‘Therefore, where a sponsor pro- 
poses to grade the area, the CAA considers the work eligible for Federal 
participation so long as the cost appears within reason. We further 
recognize that if the runway clear zone is fully cleared, leveling opera- 
tions including stump removal and the filling of ditches will enhance 
safety and are eligible project costs. Public highways within the runway 
clear zone area are not considered objectionable so long as such roads 
comply with CAA standards for highway clearances. 

As I mentioned before, when we speak of a runway clear zone we 
are thinking of the inner portion of the approach area to a runway or 
landing strip. —The CAA proposes that the standard length of a runway 
clear zone shall be sufficient so as to normally provide 50-foot clearance 
over existing terrain. I believe the desirability of affording 50-foot 
protection is particularly appropriate for consideration in view of the 
statements made by Mr. Goldstein pointing out that the situation of 
the Causby case may become more common in the jet age and his citing 
of the Baltimore zoning case and expressing grave doubts as to effec- 
tiveness of height limitation zoning to provide close-in protection for 
airports. The standard published dimensions are based on flat terrain 
in a runway approach. Thus the length of a standard clear zone for an 
instrument runway extends for 2,700 feet from the runway end. We 
recognize, however, that in most instances the terrain in a runway 
approach is, in fact, not flat. Consequently, we are proposing to clarify 
our policies and provide that the length of the runway clear zone may 
be shortened in instances of descending terrain so long as a 50-foot clear- 
ance over flat terrain is afforded. We recognize also that the so-called 
standard configuration of runway clear zone will seldom be acquired 
since the problems of land acquisition of purchase of entire parcels 
and the following of existing property lines, together with the question 
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of man-made objects such as roads or natural features such as streams 
will result in variations of the dimensions of a runway clear zone. 


CAA Po.icy AND REQUIREMENTS IN ADMINISTRATION OF THE 
FEDERAL-AID AIRPORT PROGRAM 


Precisely what is and shall be the policy of the CAA for requiring 
acquisition of runway clear zones for those airports proposed to be 
developed and improved under the Federal-aid Airport Program? 

First, let’s look at the policy as applied to new airports. As I have 
mentioned earlier, in 1954 the Department of Commerce agreed to a 
requirement that runway clear zones be included for eligible runways, 
on all new airports, developed under the Federal-aid Airport Program. 
Such a policy was announced specifically in connection with the reacti- 
vated Program in Fiscal Year 1955 and has been continued in connec- 
tion with the 56 and ’57 Programs. Our experience in connection with 
new airports since the announcement of the 1955 Program has, at least 
so far, demonstrated that it is entirely reasonable and practical that the 
acquisition of new airport sites include sufficient land to provide clear 
zones for eligible runways. 

A considerably more difficult question arises in connection with 
the development of new runways on existing airports, the extension of 
existing runways, or other improvement to existing airports. The 
basic policy as established by the Department of Commerce in con- 
nection with existing airports is to apply the requirement for runway 
clear zones to the extent practical and feasible at each location. Obvi- 
ously, words such as “practical” and “feasible’’ can’t be precisely 
defined, will vary with individual cases, and require application of 
good judgment. Reasonable, responsible individuals may honestly 
differ over what is feasible and practical in a particular case. However, 
when reasonable, responsible individuals take a positive approach to 
the problem, understanding and agreement should be reached without 
any charge of arbitrary action on the part of either. 

This problem, as you can well imagine, has been discussed at great 
length within the CAA. We recognize fully that the nation’s public 
airports are owned and operated for the most part by local political 
subdivisions. We recognize also that in improving airports under the 
Federal-aid Program, there are as much or more local funds expended 
as there are Federal funds. At the same time, we are fully conscious 
of our objective of development of a nation-wide system of airports 
adequate to meet the needs of civil aviation. 

Our solution to this problem of what is practical and feasible for 
a particular airport is (1) to develop some fairly specific national 
requirements; (2) to delegate the authority for administering those 
requirements to the Regional Administrators, for they are more famil- 
iar with the circumstances and practical problems relating to individual 
airports; and (3) to further authorize Regional Administrators to 
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modify requirements to the extent they deem reasonable to meet a 
local situation. We are trying now to state policies and give guides to 
our regions so that action of all regions will be consistent. 

The policy adopted by the CAA in connection with acquisition of 
runway clear zones, when improvements to existing airports are pro- 
posed, may be stated as follows: 

1. When an entirely new runway is constructed on an existing airport, 
we look at such runway almost as if it were on a new site, and if it 
is good business to protect a new investment in the new site, it 
would seem just as ‘important to protect a new major investment on 
the old site. We propose that every reasonable effort should be 
taken to acquire runway clear zones for new runways and that we 
be cautious in participating in an entirely new runway without 
such being protected by fully adequate clear zones. 

When an extension or other improvement is made to an existing 

runway, we propose that runway clear zone acquisition should be 

accomplished to the extent practical and feasible, placing somewhat 
less importance on this situation than if an entirely new runway 
were being developed. 

In those instances where a major nonrunway expenditure is pro- 

posed on an airport, such as a new administration building on one 

of our major airports, we also propose that the clear zone situation 
be examined and that the runway clear zone for the dominant 
runway of the airport should be acquired when it is reasonably 
possible to do so. Again, it merely comes back to the question of 

sound business judgment and prudent action in expending a 

substantial amount of public funds without getting all reasonable 

assurance that the investment will be protected and will accomplish 
the result intended. 

We thus have the situation that the degree of tolerance of applica- 
tion of the runway clear zone policy will vary between new and existing 
airports. A more rigid application of the policy can be expected to 
apply to a new airport and we propose that the initial land acquisition 
for a new airport include clear zones for all eligible runways. On 
existing airports the requirements for runway clear zone must naturally 
be applied with more tolerance, or, in other words, applied to the 
extent practical and feasible in the individual circumstances. 

In determining what is practical and feasible for a particular air- 
port, a number of factors, as appropriate, are considered. The factors 
which will most frequently affect the decision at an individual location 
may be briefly listed as follows: 

1. Type and degree of use made of the airport, both now and in the 
future. 

2. Nature and cost of the work being proposed. 

3. Nature and use of terrain in the approaches. 

Existing approach protection, particularly easements and zoning. 
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5. The practical problems relating to a specific airport of which the 
usual one is economic. 


The real problem of acquiring clear zones for an existing airport 
usually is economic. We know that many locations have been planning 
specific airport development such as a new runway or a new terminal 
building and in many cases have completed financing arrangements to 
undertake the development. In many of these cases no consideration 
was given to the matter of runway clear zones and there is thus a 
shortage of local funds to do both the airport improvement and acquire 
the land for clear zones. In many other cases, the existing airport is 
almost completely surrounded by residential, commercial or industrial 
buildings and the acquisition of a runway clear zone will be most 
expensive. In some cases, admittedly, acquisition is either beyond the- 
capability of the local airport owner or cannot be economically justi- 
fied. We say these cases must be looked at individually. A cost that 
may be definitely excessive at a Trunk airport in a moderate size 
community might be reasonable for an intercontinental airport in a 
major community. Obviously, the economic factor is a major one to 
be considered along with all the other factors relating to a particular 
airport. 

When you go into the matter, however, land will sometimes be 
found to cost less than you expected. All we are proposing is that 
none of us adopt an ostrich attitude toward the problems of clear zone 
acquisition but, instead, face the problem and study, with a positive 
attitude, those courses of action and things that can be done to afford 
the airport the greatest reasonable degree of protection. Sometimes we 
have seen proposals from sponsors which looked like an attempt to 
show that nothing whatsoever could be done about the problem of 
clear zones rather than an attempt to see what could be done. 


COMMENTS ON Criticisms oF CAA Po icy 


Mr. Goldstein indicated that airport operators oppose the position: 
of the CAA regarding the acquisition of runway clear zones in connec-, 
tion with the Federal-aid Airport Program for three reasons, as follows: ” 
(1) CAA policies interfere with the prerogative of the airport operator, 
(2) these policies boost land values, and (3) the CAA takes arbitrary , 
action in deciding what is practical and feasible at an individual ~ 
location. 

In commenting on these objections, I want to point out that when 
an airport qualifies for and receives Federal aid, it thereby gives up its 
purely local character and becomes a part of the national system of 
public airports. In becoming a part of the national system, some 
measure of local control must be given up; as for example, the airport 
construction must be undertaken in accordance with CAA standards 
and an airport master plan is required, with future development 
which may affect the safety and utility of the airport being undertaken 
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in accord with such master plan. Certainly, reasonable men cannot 
expect that the airport operator shall have the unlimited prerogative 
of determining what airport improvements are to be undertaken with 
Federal aid. We are all sufficiently practical to realize that when you 
want Federal aid, the Government will have at least some say as to 
what is done with that aid. 

As to the charge that CAA policies are boosting land values, I can 
only say that I am unfamiliar with any location where this happened. 
Admittedly, there are usually problems in connection with acquiring 
land for airport expansion whether such expansion is needed for a 
new runway, a new building area, or a runway clear zone. The history 
of airport development, however, has shown a trend of continually 
rising land values in the vicinity of airports. ‘That history leads to the 
conclusion that if there is vacant unimproved land near a public air- 
port, it will never be any cheaper than it is today. What we are trying 
to say, in connection with the clear zone policy, is that each situation 
should be faced and a positive attitude taken of seeing what can reason- 
ably be done under the circumstances. 

As to the charge that CAA action in connection with clear zone 
acquisition is arbitrary, I can only leave this question up to you. This 
Conference is a pretty good cross-section of airport operators, and I 
sincerely hope and rather believe that none of you have experienced 
what could be classed as arbitrary action. I do not believe that any 
community which shall examine clear zone acquisition with the positive 
attitude of trying to see what can be done will ever accuse CAA of 
arbitrary action. 


CONCLUSION 


I was particularly heartened that near the end of Mr. Goldstein’s 
discussion on runway clear zones, he made the statement that everyone 
agrees as to the desirability of the acquisition of runway clear zones. 
Actually, I think almost all airport owners and operators recognize 
the desirability of affording protection to the airport acquisition of 
runway clear zones; so often, however, they are thinking of some other 
airport than their own. Problems of clear zone acquisition should be 
examined for any airport, not just the other fellow’s. If your airport 
is of sufficient importance to be a part of the national system and is 
thus needed to support the national economy in meeting the present 
and future needs of civil aviation, its full usefulness, protection, and 
perpetuation should be fully sought, and all reasonable steps to that 
end should be taken. 
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I. INTRODUCTION 


N IATION has developed from an oddity to an industry in the past 
two score years. During this interval of time it has been definitely 
established that there are relative rights of aircraft and landowners in 
the superjacent airspace’ and that low flights by aircraft may violate 
a landowner’s rights as well as actual contact with the earth’s surface.? 
This writing is not concerned with what legal elements constitute a 
tort or whether or not a particular event caused by an aircraft is a 
tortious act. The main purpose of this study is to determine the 
theories of legal liability, and the statutory and common law principles 
that enter into the judicial determination of the aircraft owner’s obli- 
gations for injuries and damages caused by this new instrumentality 
of transportation upon the surface of the earth. This study will encom- 
pass only accidents caused by flights over the United States by aircraft 
owned by citizens of the United States. 

In the future, air transportation portends to be a far more influen- 
tial factor in modern living so that it is logically to be expected that 
the legal contacts will also multiply. What are the legal obligations 
of an aircraft owner for injuries that his aircraft has committed upon 
ground objects and persons? Does his liability change depending upon 
the state wherein the injury occurred? Further, why should there be 
a basic difference in law among the various states? With the rapid 
development in the aviation field these problems should take on ever 
greater significance; therefore it is important that this subject be 
investigated. 





1J. A. Eubank, The Right of Air Flight, 58 Dick. L. Rev. 141 (1954) “Every 
state in the union by express terms or clear implication has given legal force to the 
concept of right of flight. Navigation of the airspace is an absolute existing right. 
The right of flight is an inherent natural right. Aerial navigation is universally 
recognized and practiced. Its very existence is for the general enrichment of man- 
kind and the development and advancement of civilization.” 

2U. S. v. Causby, 328 U. S. 256 (1945); Leisy v. U. S., 102 F. Supp. 789. 
(D. Minn. 1952). ‘ 
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II. Tue Liasitiry oF AIRCRAFT OWNERS FOR GROUND DAMAGE 


The liability for damage to property and for injuries caused by 
aircraft contact with the earth’s surface has been the source of much 
diverse litigation within the various states. Whether or not the owner 
of the aircraft has any duty towards the inhabitants on the ground for 
the damages inflicted by an airplane that he owns, depends upon the 
theory of liability that is adopted in the particular state where the 
airplane causes the damage. 

There are two major categories into which the liability for surface 
damage by aircraft is separable; absolute liability and land rules of 
tort and negligence. 


A. Absolute Liability 


The theory of absolute liability is founded in the common law and 
in the statutes. 


1. Non-Statutory Liability 


The jurisdictions that apply absolute liability without statute use 
two concepts in holding the aircraft owner absolutely liable. The one 
concept of absolute liability is under the theory of trespass,* the other 
is under the proposition that air flight is an ultrahazardous activity.‘ 
(a) Trespass 

Under the theory of trespass the owner is liable because of the 
doctrine of respondeat superior.® It is therefore necessary that there be 
established either a master-servant or a principal-agent relationship 
between the owner and the pilot. Further, it is necessary that the 
servant be acting within the scope of his employment at the time the 
injury occurs, since the doctrine is inapplicable where the injury 
occurs while a servant is acting outside the legitimate scope of his 
authority.? Non-statutory absolute liability on the basis of an action 
in trespass will not excuse the pilot, even though it permits the owner 
to escape absolute liability himself because of the common law defense.® 
The pilot, even though he is without fault, is held strictly liable for 
the damages resulting from his own trespass. New York is the chief 
exponent of the theory of absolute liability for damages from trespass 
without fault. As early as 1822 (the earliest aircraft case in the United 





3 Rochester Gas and Electric Co. v. Dunlop, 148 Misc. 849, 266 N. Y. Supp. 469 
(1988) ; Margosian v. U. S. Airlines, Inc., 12 F. Supp. 464 (S.D. N.Y. 1955); Hahn 
v. U. S. Airlines, Inc. 127 F. Supp. 950 (S.D. N.Y. 1954). 

4 Parcell v. U. S., 104 F. Supp. 110 (S.D. W.Va. 1951). 

5 Margosian v. U. S. Airlines, Inc. 127 F. Supp. 464 (S.D. N.Y. 1955). 

6 D’Aquilla v. Pryor, 122 F. Supp. 346 (S.D. N.Y. 1954) where the court 
applied New York law which imposes absolute liability for damages resulting from 
trespass without fault but held that owner is not liable for negligence of an inde- 
pendent pilot. 

7 Riveer v. Thornton, 202 Okla. 96, 210 P. 2d 366 (1949) where the court held 
it was a fact for the jury whether the pilot at the time of collision with a tractor 
on a field was a servant of owner of aircraft acting in scope of employment. 

8 King v. U. S., 178 F. 2d 320 (5th Cir. 1949) where an intoxicated Air Force 
Cadet took a plane aloft without permission and crashed it into a house. The court 
held that as the cadet was on a frolic of his own and not acting as a servant, the 
United States was not liable. 
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States) the court required that the pilot of a balloon compensate the 
owner of land on which the balloon landed causing damage that 
amounted to fifteen dollars. However, seventy-five dollars in additional 
damage ensued when the crowd trampled on the grounds, and the pilot 
was held responsible for all damages that the landowner sustained.® 
New York has not deviated in this rule of absolute liability for trespass 
since 1822,1° and although the pilot is always responsible as a matter of 
law,1! New York permits the owner to escape liability if he has a 
common law defense as 


“The law of this state does not impose any absolute liability on 
airplane owners as it does on automobile owners by statute.’”’!2 


Non-statutory absolute liability under the theory of trespass is 
therefore not all-embracing and may prevent the plaintiff from reach- 
ing the party that can financially satisfy his claim. The owner is much 
more likely in the normal situation to be in a position to pay a judg- 
ment rendered against him than a non-owner pilot.'* 

The concept of absolute liability of owners and operators of aircraft 
for damages to ground victims resulting from flight has three bases 
which the common law applies to novel situations. 

First, absolute liability is enforced because of the inherently great 
danger to which innocent parties are exposed because of the nature of 
the activity. The danger will be great even though the enterprise is 
conducted with every possible precaution. The reasoning here is that 
air flights always have a certain element of danger that can not be elim- 
inated by taking every precaution. 

The second basis for requiring absolute liability is the one-sidedness 
of the benefit from the activity and the one-sidedness in the creation 
of risks to others.1® Flying is a hazardous activity that the aircraft owner 
benefits from or derives a profit from, and there is no gain to the land- 
owner over whose land the airplane flies. Further, the risk to which 
the landowner is subjected because of the flight over his land is com- 
pletely caused by the aircraft, there being no defense the person on 
the ground has to protect either his property or himself if the aircraft 
were to plunge down from the sky. The utter helplessness of the 
ground victim in avoiding the accident is a strong reason for adopting 
absolute liability. 

9 Guile v. Swan, 19 Johns, N. Y. 381, 10 Am. Dec. 234 (1822). 7 

10 Margosian v. U. S. Airlines, Inc. 127 F. Supp. 464 (S.D. N.Y. 1955); Halin 
v. U. S. Airlines, Inc. 127 F. Supp. 950 (S.D. N.Y. 1954); cf. Van Alstyne v. 
Rochester Telephone Corp., 163 Misc. 258, 296 N. Y. Supp. 726 (1937) which was 
a non-aviation trespass case. 

i Pr Rochester Gas and Electric Co. v. Durlop, 148 Misc. 849, 266 N. Y. Supp. 
1933). 

12 D’Aquilla v. Pryor, 122 F. Supp. 346 (S.D. N.Y. 1954) at 346. 

13 Of course insurance coverzge is the usual method that is used to protect both 
the pilot and the owner. Couch, Cyclopedia of Insurance Law § 5 (1956 Supp.) 
“Aeroplanes and flying boats have become the subject of insurance in much the 
same manner as have automobiles. For instance insurance has been written which 
provides indemnity for damage from ‘collision’ with the earth of any moving or 
stationary object.” 


14 Prosser, Torts § 56 (1941). 
15 Ibid. 
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The third basis for the common law courts to impose absolute lia- 
bility upon the operator of the aircraft is the ability of the type of 
enterprise that causes the damage or injury to distribute the loss as 
part of the costs to those who receive its benefits.1* The possibility that 
the airplanes that one uses for business may trespass on the land of 
someone else should be taken into consideration in determining the 
rates to charge. Therefore, the aircraft owner, either by setting up a 
reserve for such a contingency or by prorating the costs of insurance 
protection, can prepare himself for such an eventuality. The land- 
owner has no means available for spreading the risk of aircraft damage 
because, unlike the aircraft owner who derives a profit from the opera- 
tion, the landowner has no one upon whom he can shift the expense 
of the aircraft flight because he has no commercial interest in the air- 
craft venture. Therefore, as a matter of economics, the aircraft owner 
is in a better position to assume the risks of flights over other people’s 
land.1* 

In Vold’s Strict Liability for Aircraft Crashes and Forced Landings 
on Ground Victims Outside of Established Landing Areas, 5 Hast. L. J. 
1 (1933), the author presents the argument for absolute liability as 
falling within the common law analogy concerning the use of the 
property of another for self-protection. Thus, where the emergency 
arises, One person may prudently and reasonably use another’s property 
for the purpose of preserving his own much more valuable interest. 
However, he, of course, having taken the benefit, must compensate for 
the actual damage caused to the other. This argument covers the case 
where there is a deliberate landing upon another’s property, but there 
are many situations where there is no weighing of values; where, in 
fact, the operator has no control over the aircraft. Therefore, the 
concept of absolute liability based upon the nature of the activity is 
more workable as it covers all circumstances rather than the narrow 
limitation of forced landings. 


(b) Ultrahazardous Undertaking 

The theory that the use of an airplane is an ultrahazardous under- 
taking is the position taken by the Restatement, Torts Sec. 520 (1938) 
which defines an activity as ultrahazardous if it (a) necessarily involves 
a risk of serious harm to the person, Jand, or chattels of others which 
cannot be eliminated by the exercise of the utmost care, and (b) is not 
a matter of common usage. 

The Restatement expressly includes aviation within the scope of 
section 520 because in the comment on Clause (a), it states, 


“Aviation in its present stage of development is ultrahazardous 
because even the best constructed and maintained aeroplane is so 
incapable of complete control that flying creates a risk that the 
plane even though carefully constructed, maintained and operated, 





16 Jbid. 
17 Prentiss v. National Airlines, 112 F. Supp. 306 (D. N.J. 1953). (Subse- 
quently settled, so that no appeal was taken.) 
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may crash to the injury of persons, structures and chattels on the 

land over which the flight is made.” 

Comment (g) of section 520 declares that both Clauses (a) and 
(b) of the definition must be satisfied. The comment maintains that, 
unlike automobiles, aviation fulfills the requirement of Clause (b), 
uncommon usage, as well as Clause (a). Aviation, section 520 of the 
Restatement declares, has not become either a common or an essential 
means of transportation. Automobiles are eliminated from ultrahaz- 
ardous activity because the use of the automobile has become common- 
place and the risk is slight which cannot be eliminated by careful 
driving and maintenance. 

Restatement, Torts Sec. 519 (1938) makes one who carries on an 
ultrahazardous activity liable to another whose person, land, or chattels 
he injures through his performance of the ultrahazardous activity. 

Although Clause (b) of section 520 is affected by time, as demon- 
strated by automobiles being removed from ultrahazardous activity, 
jurisdictions that impose absolute liability on the common law do not 
consider that air flight (nearly twenty years after the restatement) has 
progressed to the point where it is removed from the ultrahazardous 
group.'§ This was expressly affirmed in Margosean v. U. S. Airlines, 
Inc.® In this case, District Judge Byers in 1955 rejected the idea that 
the Restatement of Torts, section 520 (b), no longer applies since the 
operation of airplanes is now a matter of common usage. Judge Byers 
stated: 

“It may be fully conceded that many more planes are now oper- 

ating than when the text was drawn; if the argument means as I 

think it does, that the element of hazard diminishes directly with 

the multiplication of air-traffic, it carries its own answer. The more 

planes there are in the sky, the more the take-offs and landings, and 

therefore the more frequent the exposure to the accidents incident 
thereto on the part of the persons and property in the line of pos- 
sible misadventure.”’° 

It appears that advocates of absolute liability on the basis of ultra- 
hazardous activity, although paying lip service to the requirements of 
section 520 (b)*! are in reality disregarding the requirement that the 
activity be uncommon and novel. Although the Restatement expressly 
states that Clauses (a) and (b) both must be satisfied, the weight of 
Clause (a) (the risk of serious harm) is carrying Clause (b) (uncom- 
mon usage) along, even though there is no longer in fact the situation 
of aviation being an uncommon or unessential means of transportation 
today. 





18 PD’Anna v. U. S., 181 F. 2d 335 (4th Cir. 1950) applying Maryland state law 
and Parcell v. U. S., 104 F. Supp. 110 (S.D. W.Va. 1951) applying W. Virginia 
state law cited the Restatement, Tort § 519,520. 

19127 F. Supp. 464 (S.D. N.Y. 1955). 

20 Jd. at 467. 

21 Restatement, Torts (1938). 
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2. Statutory Liability 

The statutory basis for absolute liability is embodied in the Uni- 
form Aeronautics Acts, section five.22, The Uniform Aeronautics Act 
was first drafted in 1922 and approved by the National Conference of 
Commissioners on Uniform State Laws. Twenty-four states have at 
one time enacted the Uniform Aeronautics Acts. Section five, which 
declares that an owner is absolutely liable for damage on land, reads 
as follows: 

“The owner of every aircraft which is operated over the lands 
or waters of this State is absolutely liable for injuries to persons 
or property on the land or water beneath, caused by the ascent, 
descent or flight of the aircraft, or the dropping or falling of any 
object therefrom, whether such owner was negligent or not, unless 
the injury is caused in whole or in part by the negligence of the 
person injured, or of the owner or bailee of the property injured. 

If the aircraft is leased at the time of the injury to person or prop- 

erty, both owner and lessee shall be liable, and they may be sued 

jointly, or either or both of them may be sued separately. An aero- 
naut who is not the owner or lessee shall be liable only for the conse- 
quences of his own negligence...” 

The Uniform Aeronautics Act is diametrically opposed to the 
non-statutory absolute liability by means of trespass. Whereas the 
owner is absolutely liable in section 5 and the operator is only liable 
for his own negligence, on the basis of absolute liability for trespass, 
the operator is always held liable and the owner is not liable when he 
can avail himself of a common law defense.?* 

The Uniform Aeronautics Act, section 5, however, strips the air- 
craft owner of all the common law defenses. He is liable even if the 
accident was due to an act of God, to an unauthorized act of the pilot, 
or if the airplane was bailed to the use of another. The effect of the 
statute is to make the infliction of injury or damages by the operation 
of an airplane of itself a wrongful act giving rise to liability.** 


(a) Constitutionality of Statutory Absolute Liability 

The absolute liability of the aircraft owner under section 5 was 
attacked as unconstitutional on the grounds that the statute deprived 
aircraft owners of their property without due process of law contrary 
to the Fourteenth Amendment of the United States Constitution,” and 
also as violative of the Interstate Commerce clause of the United States 
Constitution.?* The occasion for the attack was the New Jersey statute 





2211 U.L.A. §65. 

23 D’Aquilla v. Pryor, 122 F. Supp. 346 (S.D. N.Y. 1954) where the court held 
that Connecticut common law was the same as New York and the owner is not 
liable for injuries sustained by third parties when the airplane crashed while under 
control of bailee. 

24U. S. v. Praylou, 208 F. 2d 291 (4th Cir. ead wer the court interpreted 
South Carolina’s statute which was identical to 11 U.L.A. § 5. 


25. . . nor shall any State deprive any person of ‘life, liberty, or property, 
without due process of law; ” U.S. Const. Amend. XIV. 
26 “The Congress shall have power ... to regulate commerce . . . among the 


several States...” U. S. Const. Art. I, § ‘8. 
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N.J.S.A. 6:2-7 which adopted section five of the Uniform Aeronautics 
Act.2”7 After a series of disastrous airplane crashes at Elizabeth, New 
Jersey, the airlines involved attempted to set up a series of defenses 
covering act of God, lack of negligence of the airlines, and negligence 
of a third party, 7.e., the Federal Civil Aeronautics Authority. Because 
section 5 of the Uniform Aeronautics Act bars these defenses, the air- 
lines claimed the New Jersey statute was unconstitutional.*® 


(1) Due Process 

Absolute statutory liability was upheld as not being a deprivation 
of the owner’s property without due process of law. The New Jersey 
court pointed out that the statute does not make the owner absolutely 
liable for aircraft passengers but only “to persons or property on the 
land or water beneath.’’*® Further, contributory negligence by the 
plaintiff will bar recovery. In addition, the pilot or operator of the 
aircraft, if not the owner or lessee, is not to be held absolutely liable. 
The court used the analogy of workmen’s compensation statutes in 
placing the cost of the dangers of the enterprise upon the industry 
itself, rather than the completely innocent third party, who, unlike the 
owner or passengers, had no interest in the enterprise.*° 

Absolute liability is recognized today as due process. Liability 
without fault is not a novelty in the law and statutes imposing liability 
without fault have been sustained as due process by the United States 
Supreme Court.3! 

As to whether or not absolute liability, even though valid in gen- 
eral, may be applicable to the field of aviation, the Prentiss case held 
that the operation of aircraft is an ultrahazardous activity.°* To prove 
this the court quoted from comments (b) and (d) of the Restatement 
of Torts Section 520.3 As added emphasis, the statistics and statements 
of the Editor of the Journal of Air Law and Commerce, Professor of 
Law, Northwestern University, were introduced by the court.*4 


“Persons on the ground (not on a landing area of an established 
airport) should be compensated for injuries directly attributable 
to the operation of aircraft, irrespective of the aircraft operators’ 
negligence. . . . The imposition of absolute liability by legislation 
under such circumstances involves no departure from law as it is 
now developing. . . . Important as the continued development of 
civil aviation is believed to be, no convincing reason has been pre- 





27N.J.S.A. 6:2-7 was amended to exclude a chattel mortgage, a conditional 
vendor or trustee under an equipment trust, of any aircraft, not in possession of 
such aircraft from definition of owner. Except for this definition the statutory was 
identical to the Uniform Aeronautics Act, § 5. 

28 Prentiss v. National Airlines, Inc., Gizzo v. American Airlines, Inc. 112 F. 
Supp. 306 (D. N.J. 1953). 

29 Prentiss v. National Airlines, supra at 310. 

30 Ibid. 

31 New York Cent. R. Co. v. White, 243 U. S. 188, (1916); City of Chicago v. 
Sturges, 222 U. S. 313, (1911) ; Crowell v. Benson, 285 U. S. 22, (1932). 

32 Prentiss v. National Airlines, supra, at 311. 

33 These comments dealt with the lack of complete control of the airplane by 
the operator and was discussed in an earlier portion of this writing. 

34 Prentiss v. National Airlines, supra, at 312. 
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sented why it should be subsidized at the expense of the luckless 

victim on the ground who, without participating in aviation in any 

way, is injured by an aircraft accident even though not attributable 

to the fault of the operator.’’5 

The court concluded that because statutory absolute liability does 
not violate due process and that aviation is within such an ultrahazard 
class, the legislature therefore has a right to impose absolute tort liabil- 
ity and the statute does not violate the ‘due process” clause. 


(2) Relation to Interstate Commerce 


The Uniform Aeronautics Act, Section 5, as reproduced by N.J.S.A. 
6:2-7 is not an unreasonable burden upon interstate commerce so as 
to be unconstitutional. The provisions of the statute in question have 
a reasonable relation to the public welfare.** Besides, the statutory 
provisions clearly show that 

(a) They do not affect the actual movements of airplanes in inter- 
state commerce. 

(b) They do not affect the average airplane, even financially as a 
tax. 

(c) They only affect an airplane owner financially on the occur- 
rence of an accident. Such an accident is not the ordinary 
result of air travel. 

(d) The: benefit of the statute does not go to a participant of the 
air travel but only to those who are, under ordinary circum- 
stances, total strangers to the activity.5” 


The court determined that the effect of the absolute liability statute 
was only indirect and casual on interstate commerce. Also the statute 
is a rational exercise of the police power and there are a host of cases 
that settle this point.** 


B. The Application of Rules Governing Ordinary Land Torts 


The states that have neither passed statutory absolute liability legis- 
lation nor have created absolute liability by judicial decisions, apply 
the same rules for tort actions that involve injury to ground inhabitants 
by airplanes as they would apply in ordinary tort and negligence actions 
upon the land. By adopting the body of law of torts that have been 
developed over the centuries to this twentieth century invention, any 
basis for analogy must be stretched. Airplanes travel in an entirely 
new medium; aircraft flights involve a three-dimensional concept for 
which there is no previous comparable phenomenon. The laws of 
admiralty were suggested and rejected as possible principles to apply 





35Is Special Aviation Liability Legislation Necessary? Journal of Air Law 
and Commerce 167. The author answers the query in the affirmative. 

36 Prentiss v. National Airlines, supra, at 313. 

37 Td. at 314. 
8811 Am. Jur., Constitutional Law, § 265, p. 1002. 
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in aviation because maritime law, dealing with a different medium of 
travel, is not suitable for air navigation.*® 


1. Res ipsa loquitur 


Because land rules of ordinary torts are adopted in the majority 
of jurisdictions, it is obvious that the maxim of res ipsa loquitur must 
of necessity play an important role in the process of recovery. The 
almost total destruction of the aircraft and death of the airplane’s occu- 
pants ofttimes prevents proper evaluation of the cause of the disaster. 

The doctrine of res ipsa loquitur was first stated in the English 
case of Scott v. London and St. Katherine Docks Co.* where it was held: 


“There must be reasonable evidence of negligence. But where 
the thing is shown to be under the management of the defendant or 
his servants, and the accident is such as in the ordinary course of 
things does not happen if those who have the management use 
proper care, it affords reasonable evidence in the absence of expla- 
nation by the defendants, that the accident arose from want of 
care,’’41 


The rule is based in part upon the theory that the defendant, 
having custody and exclusive control of the instrumentality which 
causes the injury, has the best opportunity of determining the cause 
of the accident, and that the injured party has no such knowledge and 
is compelled to allege negligence in general terms and to rely upon 
the proof of the happening of the accident in order to establish negli- 
gence.* 

The modern trend is to hold the rule of res ipsa loquitur applicable 
to airplane accidents.** 

To the extent that the doctrine of res ipsa loquitur is recognized 
and applied in jurisdictions in ordinary negligence action, it is applica- 
ble in accidents arising out of aviation accidents where the same reasons 
for the rule are applicable.** 

In Kadylak v. O’Brien* an airplane making a forced landing hit 
and killed a boy. It was held that proof of negligence was required 
before a recovery could be had for the child’s death, but since the 
instrumentality that produced the injury was under the control and 





39 Fixel, The Law of Aviation § 5 (1948). The thesis had been advanced that 
the constitutional grant of admiralty jurisdiction should be construed to embrace 
aviation. See Report of the Special Committee on the Law of Aviation, 46 A.B.A. 
Rep. 498 (1921). This has not found support in the courts. The Crawford Bros. 
No. 2, 215 F. 269 (W.D. Wash. 1914), U. S. v. Batre, 69 F. 2d 673 (C.C.A. 9th, 
1934). See also Veeder, The Legal Relation Between Aviation and Admiralty, 2 Air 
L. Rev. 29 (1931); Knauth, Aviation and Admiralty, 6 Air L. Rev. 226 (1935). 

403 H. & C. 596, 159 Eng. Rep. 665 (Ex. 1865). 

41 Jd. at 667. 

42 Truhlicka v. Beech Aircraft Corp., 162 Kan. 535, 178 P. 2d 252 (1947); 
U. S. v. Kesinger, 190 F. 2d 529 (10th Cir. 1951). 

43U. S. v. Kesinger, supra (1951); D’Anna v. U. S., 181 F. 2d 335, 337 (4th 
Cir. 1950) where an auxiliary gas tank fell from Naval plane. Genero v. Ewing, 
176 Wash. 78, 28 P. 2d 116, 118 (1934) where defendant’s plane with no one at the 
controls ran into plaintiff’s building; Seaman v. Curtiss Flying Service, 231 App. 
Div. 867, 247 N. Y. S. 251, 253 (1930) which was for death of passenger when 
plane crashed. 

44 Res ipsa loquitur in Aviation Accidents, 6 A.L.R. 2d 528 (1949). 

45 1941 0. S. Av. R. 8 (W.D. Pa.), unreported elsewhere. 
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management of the defendant, the defendant should bear the burden 
of proving his freedom from fault in operating a dangerous agency. 

It is necessary, as this case indicates, to prove negligence before the 
recovery can be permitted. 

The doctrine of res ipsa loquitur cannot be applied by merely 
establishing that there was an accident. The doctrine is a rule of 
circumstantial evidence which permits the inference of negligence to 
be drawn from the occurrence of an accident upon proof of certain 
facts. 

The cases where the doctrine has been rejected in air crash cases 
may be classified into three groups: (1) those holding that the evidence 
fails to show that the aircraft was under the exclusive control of the 
defendant,** (2) those holding that it is not an unusual occurrence for 
an airplane to crash without the intervention of a human agency,** 
and (3) those holding that experience is not sufficiently uniform to 
justify a presumption that such accidents do not happen in the absence 
of negligence.*® 

Actually, those cases where res ipsa loquitur has been rejected have 
not been caused by the failure of the doctrine to operate in air crash 
cases in general, but because in the particular fact situation one of the 
essential elements of the res ipsa loquitur doctrine was missing. 

This requirement that all elements be present was pointed out most 
emphatically in Williams v. U. S.4° In this case a United States Air 
Force jet bomber exploded in mid-air. The injuries and damages were 
caused by the falling of flaming fuel from the exploded airplane. There 
were no survivors of the jet bomber and plaintiffs, relying solely on the 
doctrine of res ipsa loquitur to sustain their burden of showing negli- 
gence on the part of the government, introduced no evidence other 
than the explosion of the jet bomber in mid-air and the damages that 
resulted. The court held that it was not enough that the plaintiffs 
showed that the thing which injured them was within the exclusive 
control of the defendant.®° Plaintiffs must also show that the accident 
would not have occurred in the ordinary course of events if the defend- 
ant had exercised due care.*' Human experience in the particular 





46 Towle v. Phillips, 180 Tenn. 121, 172 S.W. 2d 806 (1948) which was not a 
case of injury to landowner but for death of passenger in dual control aircraft. 
It could not be determined who was at the controls. 

47 Smith v. Whitney, 223 N. C. 534, 27 S.E. 2d 442 (1948) for passenger injury. 
Boueineau v. Knoxville, 20 Tenn. App. 404, 99 S.W. 2d 577 (1985) where court said 
it was duty of plaintiff to point out the negligence upon which they attributed the 
proximate cause of the injury. Here plaintiffs were suing for injuries and death of 
passengers in an airplane accident. Herndon v. Gregory, 190 Ark. 707, 81 S.W. 2d 
849 (1935), “Practically all cases where the doctrine has been held to apply involve 
accidents which could not well have occurred without the intervention of man... . 
In the case of airplanes it is more probable the accident could occur even if in the 
ordinary course of things, proper care is used in its control.” In this case suit was 
brought to recover for the death of a guest in an airplane that crashed. 

48 Wilson v. Colonial Air Transport, Inc., 278 Mass. 420, 180 N.E. 212 (1932), 
which was a suit by a passenger of an airplane and not by a landowner or a person 
on the ground. 

49 218 F. 2d 473 (5th Cir. 1955). 

50 Td. at 476. 

51 Ibid. 
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situation is often so uniform and well established that it is not necessary 
to prove this by extraneous evidence. However, in this particular new 
situation, the court had no knowledge, judicial or technical, of what 
might cause a jet airplane to explode in mid-air while in flight. Since 
there was no evidence introduced by the plaintiffs to show that such 
an accident could not occur except for negligence, the doctrine of res 
ipsa loquitur could not be introduced. There must be evidence of 
negligence before the defendant must be required by the doctrine of 
res ipsa loquitur to explain why he was not negligent.™ 

In general, therefore, the doctrine of res ipsa loquitur is applicable 
where the state requires that the ordinary land rules of tort and negli- 
gence be adopted to recover damages for injuries resulting from aircraft 
damages on the ground. In the instances where the doctrine has been 
rejected, it has been due partially to the degree of development of 
aviation at the time of making the decision. In other words, the cases 
are made obsolete by the further technical development and the in- 
creased familiarity of the judges with the new invention. Another 
reason for the rejection in some instances is that the same diversity of 
judicial opinion along conservative and judicial lines that exists in the 
application of the doctrine in general is reflected in the application 
within the same jurisdictions in their treatment of aviation cases also.** 
The third reason for denying the doctrine is based upon the absence 
of a reliable background of experience for determining the balance of 
probabilities, as between negligence and natural hazards, as causative 
factors. 

The first and third reasons are similar in that novelty of air naviga- 
tion is the underlying cause for the rejection of res ipsa loquitur. As 
has been demonstrated by the experience of the railroads and auto- 
mobiles, the attitude of the judiciary toward aviation will follow the 
same course as it had towards the other inventions. Eventually the 
only reason for refusing to apply res ipsa loquitur will be where the 
court would not apply it under the particular circumstances, no matter 
what the instrumentality that caused the injury. 

The importance of the res ipsa loquitur doctrine in the recovery 
by the plaintiff is shown by a statement in the Journal of Air Law 
and Commerce®™ quoting Dean John H. Wigmore as having found, 
after investigation as to aviation accidents, that “not in twenty per cent 
of the accidents which have thus far occurred would it have been 
possible for the plaintiff to find and produce provable evidence of the 
real cause of the accident.” 

Shifting the burden upon the defendant to explain the cause of the 
crash becomes the key to a recovery by the plaintiff in such a situation. 





52 Ibid. 
536 ALR 2d 531 (1949). 
54 Vol. 19 No. 2 p. 168. 
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2. Defenses 

The adoption of the same ordinary rules of torts for injury caused 
by aircraft, as are applicable on land, provides the defendant aircraft 
owner with the same defenses that are permitted in conventional tort 
situations. The defendant has a far greater ability to maintain a 
defense in these jurisdictions than he would have in jurisdictions that 
enforce absolute liability, because in these jurisdictions the defendant 
has no defense except contributory negligence by the plaintiff. Negli- 
gence does not have to be shown to make the defendant liable for all 
damages. 
(a) Act of God 

An act of God is a proper defense to an air crash negligence action 
where the ordinary rules of land torts have been adopted.®® 

In Johnson v. Western Air Express Corp.®® it was held that the 
disaster occurred because of the unusual forces of nature and that it 
could not have been reasonably anticipated, guarded against, or resisted. 
The defendant airline corporation was therefore not responsible. This 
is in contrast to Prentiss v. National Airlines" where the court in an 
absolute liability state would not even entertain the defense of act of 
God. 


(b) Bailment 

In states where the normal rules applicable for torts govern the 
liability of owners, lessees, or operators of aircraft, the fact that the 
owner of the aircraft rented or loaned the aircraft to another does not 
make the owner liable for injuries in case of bailment where he has 
not been negligent.5® Only if the owner was negligent himself or if 
there was an agency relationship can be held liable for ground damage 
caused by the pilot. 

The most important case on aircraft bailment is Boyd v. White.* 
In this case, which arose in a state that applies the same rules of tort 
for aircraft liability as for ordinary tort actions, the owner leased the 
airplane to a flying instructor knowing it would be flown by a student 
pilot. The student pilot and the instructor were held liable for the 
ground damage caused by the negligent operation of airplane but the 
court affirmed the nonsuit in favor of the defendant airplane owner. 
The California statute read:® 

“For damages caused by a forced landing, the owner or lessee 


of the aircraft or the operator thereof shall be liable, as provided by 
law.” 





55 Note, 83 ALR 358 (1933), supplemented by 99 ALR 190 (1935). 

5645 CA 2d 614, 114 p. 2d 688 (1941). This was not a land damage case but 
was for death of the famous African explorer as a passenger in the crash of a 
passenger airlincr. 

57 112 F. Supp. 306 (D. N.J. 1953). 

58 Note, ALR 2d 1306 (1949). 

59 128 CA 2d 641, 276 P. 2d 92 (1954). 

60 Now Cal. Pub. Utl. Code § 21403. 
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There are no other California statutes referring to liability of bailors 
or owners of planes for forced landings. 

The court refused to impose any liability because the owner, once 
he had leased the plane to the instructor, had no right of control or 
interest in its use. 

Applying the law of bailment the court applied the general law of 
bailment that “. . . bailor is not only not absolutely liable for the acts 
of the bailee, but is not liable for the negligence of the bailee, at least 
in the absence of knowledge on the part of the bailor that the bailee 
is incompetent or reckless.’’® 

The California court refused to adopt the non-statutory absolute 
liability doctrine because the court opposed the continuance of the 
viewpoint that aviation is an ultrahazardous activity as expressed in the 
American Law Institute, Restatement, Torts Sec. 520 (1938) .® 

This view of the California court was also adopted in Nebraska 
where the court declared that an airplane is not an inherently danger- 
ous instrument, even in flight.® 

It will be observed that those states that apply the ordinary rules of 
land torts to cases involving injury caused by air crashes or forced 
landings take the attitude that the thesis of the restatement is no longer 
applicable, 7.¢., aviation is not in the inherently dangerous instru- 
mentality category. 

(c) Agency Relationship 

A defense not available to an owner under the absolute liability 
statute is the lack of an agency relationship. Therefore where the 
owner can prove that the operator was not performing his agency 
function there will be no liability under the ordinary rules of tort.® 

“Not only must the pilot of the plane at the time of the injury 
have been acting for the owner and within the scope of his employ- 
ment, but the injury must have been the proximate result of the 
negligence of such pilot.”® 


(d) Proximate Cause of the Accident 


The defense that the owner or his agents were not the persons 
responsible for the injury is a defense that is permitted in the ordinary 
tort liability jurisdictions. The most famous case, a non-aviation case, 
is Palsgraf v. Long Island R. R. Co.®* which established that the defend- 
ant must be held only for the foreseeable consequences of his own 
actions. In addition, “proximate cause” gives the defendant the defense 


61 Boyd v. White, 128 CA 2d 641, 276 P. 2d 92, 98 (1954). 

62 Jd. “. . . Properly handled by a competent pilot exercising reasonable care, 
an airplane is not an inherently dangerous instrument, so that in the absence of 
statute the ordinary rules of negligence control, and the owner (or operator) of an 
airship is only liable for injury inflicted upon another where such damage is caused 
by a defect in the plane or its negligent operation.” 

63 In re Kinsey’s Estate, 152 Neb. 95, 108, 40 N.W. 2d 526, 531 (1949). 

64 Spartan Aircraft Co. v. Jamison, 181 Okla. 645, 75 P. 2d 1096 (1938); King 
v. U.S., 178 F. 2d 320 (5th Cir. 1949), Cert. denied 339 U. S. 964 (1950). 

65 Spartan Aircraft Co. v. Jamison, supra, 1099. 
66 248 N. Y. 389, 162 N.E. 99 (1928). 
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that another actor whom the defendant could not have foreseen or 
prevented was responsible for the accident. In other words the owner 
can introduce evidence that another party was primarily responsible 
for the accident that resulted in the injuries to persons or property 
on the earth’s surface, thereby shifting the responsibility to the actual 
tortfeasor. The absolute liability statutes, of course, do not provide 
for any defense other than the contributory negligence of the plaintiff. 
It then follows that in an action by the injured party, the owner of the 
aircraft cannot escape liability by this defense in jurisdictions that 
enforce absolute liability. 


III. THe LAw APPLICABLE TO THE SITUATION 
A. Choice of Law 


The states that apply the absolute liability doctrine and the states 
that follow the ordinary rules of land torts can arrive at diametrically 
opposite decisions based upon the same fact situations. This was dem- 
onstrated by the analysis of the defenses available to the aircraft owner 
in the different jurisdictions. The law that is applied to the tort, 
therefore, becomes of paramount importance in determining whether 
or not the aircraft owner is liable for injuries sustained by surface 
property or persons on the ground. 

The law governing torts is the law of the place where the injury 
occurred. This conflict of law rule applies with equal force to damage 
caused by aircraft as to any other tort. 

The Uniform Aeronautics Act, section 7, provides that “all torts, 
crimes or other wrongs committed by or to aircraft while in flight over 
the state shall be governed by the laws of the state and the question 
whether damage occasioned by or to an aircraft while in flight over 
the state constitutes a tort, crime, or other wrong by or against the 
owner of such aircraft shall be determined by the laws of the state that 
the aircraft was flying over.” 

The Uniform Aeronautics Act is in agreement with the conflict of 
laws rule that applies to torts. 

The state where the proceedings are brought must follow the law 
where the tort arose because the liability imposed by either the statute 
or judicial decisions of the state goes to the substantive rights of the 
litigants and is not merely a procedural matter.** That the statutes 
and judicial decisions affect the substantive right to recover is borne 
out by the fact that in states that impose absolute liability for ground 
damage caused by aircraft, the aircraft owner has no defense regardless 
of negligence. In states that impose the land tort liabilities, where 
neither the owner nor his agent are negligent, the plaintiff has no 
cause of action against the owner. 





67 Krasnow v. National Airlines, 228 F. 2d - Dae Cir. 1955) ; Margosian v. 
U. S. Airlines, Inc., 127 F. Supp. 464 (S.D. N.Y. 1955). 
68 U. S. Const. Art. IV § 1 “Full Faith and Credit Clause.” 
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However, where the action is brought in a jurisdiction other than 
the one in which the tort was committed, it is necessary to prove the 
law of the state where the wrong occurred because the court does not 
necessarily take judicial notice of the foreign law when counsel did not 
indicate at the trial that some foreign law governed. 


B. Torts by the Federal Government 


The United States Government permits suits against itself for 
ground damage and injury caused by government aircraft under the 
Federal Tort Claims Act.7° 28 USCA Sec. 1346 (b) states that: 


“. .. (district courts) shall have exclusive jurisdiction of civil 
actions or claims against the United States for money damages, 
accruing on and after January 1, 1945, for injury or loss of prop- 
erty, or personal injury or death caused by the negligent or wrong- 
ful act or omission of any employee of the Government while acting 
within the scope of his office or employment under circumstances 
where the United States, if a private person, would be liable to the 
claimant in accordance with the law of the place where the act or 
omission occurred.” 


28 USCA Sec. 2674 states: 


“The United States shall be liable, respecting the provisions of 
this title relating to tort claims, in the same manner and to the 
same extent as a private individual under like circumstances, but 
shall not be liable for interest prior to judgment or for punitive 
damages.” 


The issue has arisen whether the national government could be 
held liable under state statutes which enacted the Uniform Aeronautics 
Act because 28 U.S.C.A. Sec. 1346 (b) provides for a remedy where a 
government employee has committed “a negligent or wrongful act or 
omission.”” The Uniform Aeronautics Act provides for absolute liabil- 
ity irrespective of negligence. In U.S. v. Praylou™ the court held that 
even where the state statutes embody the absolute liability doctrine, 
the government can be held liable because . . . “infliction of injury 
or damages by the operation of an airplane (is) of itself a wrongful act 
giving rise to liability.””? 

The court also stated “. . . one of the principal purposes of the 
legislation was to eliminate the necessity for the passage of private 
acts, which had consumed so much of the time of Congress; and it is 
not consonant with such purpose that Congress should have intended 
to exclude from the coverage of the act liability arising from operations 
of the sort here involved merely because under state law the liability 
for injury was made absolute and not dependent upon negligence.” 


As a further reason that the national government is liable without 
negligence in states that have applied absolute liability for damage 





69 Krasnow v. National Airlines, 228 F. 2d 326, 327 (2nd Cir. 1955). 
70 U. S. v. Caidys, 194 F. 2d 762 (10th Cir. 1952). 

71208 F. 2d 291 (4th Cir. 1958). 

72 Id. at 298. 
73 Id. at 294. 
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done to surface property and persons by aircraft, the court pointed out 
that to hold the government liable in those states only where negligence 
was shown, and to hold private individuals to the absolute liability of 
the statute would be contrary to the requirements of 28 U.S.C.A. Sec. 
2674 that requires the United States to be liable to the same extent as 
a private individual under the circumstances.“* 

Thus governmental liability for damages to surface property or 
injuries to persons on the ground is permitted under the same circum- 
stances as individual persons are liable, and the law of the state where 
the tort occurred governs the liability of the federal government also. 


C. Classification of States 


1. Six states at the present time have retained the Absolute Liabil. 
ity Statute of the Uniform Aeronautics Act which makes the owner and 
lessee absolutely liable but makes the pilot only liable for his own 
negligence. They are: 

Delaware; Del. Code Ann. tit. 2, Sec. 305 (1953) 

Minnesota; M.S.A. Sec. 360.012 (4) 

New Jersey; N.J.S.A. 6:2-7 (Supp. 1955) 

North Dakota; N.D. Rev. Code, tit. 2, C. 0305 

South Carolina; Code of Laws of South Carolina of 1952 Sec. 2-6 
Tennessee; Williams’ Tenn. Code Ann. Sec. 2720 


2. Seven states repealed statutes that incorporated the Absolute 
Liability Provision of the Uniform Aeronautical Act. 


Maryland Laws 1949, c. 422 repealed 

Maryland Laws 1927, c. 637 

Nevada Statute 1947, c. 141 repealed 

Nevada Comp. Laws Sec. 279 (1929) 

Rhode Island Acts 1940, c. 851 Sec. 22 repealed 

Rhode Island Acts 1929, c. 1435 

North Carolina Session Laws 1947, c. 1069 s. 3 repealed 

Sessions Laws 1929, c. 190, s. 4 

South Dakota Code Sec. 2.0305 (1952 Supp.) repealed 

South Dakota Session Laws 1925, c. 6 

Vermont Laws 1951, No. 110 repealed 

Vermont Laws 1923 No. 155 Sec. 5 

Wisconsin Statutes Sec. 114.05 (1949) repealed 

Wisconsin Laws 1929, c. 348 

These states apparently have considered that aeronautics no longer 

fulfills the requirements for absolute liability. Aeronautics has made 
tremendous strides in the intervening thirty odd years that these abso- 
lute liability statutes were passed. The Restatement, Torts Sec. 520 
(1938) requires that the ultrahazardous activity is such that can not 
be eliminated by the exercise of the utmost care and is not a matter of 
common usage. The elimination of either requirement removes the 





74 Id. at 295; cf. Indian Towing Co. v. U. S., 350 U. S. 61 (1955) which is not 
an aviation case. 
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activity from the ultrahazardous category. These states consider avia- 
tion has progressed to the point where one or both of these require- 
ments no longer is applicable. The same course of development 
followed the automobile which the Restatement once classified as ultra- 
hazardous, but through technical improvements and common usage 
outgrew the classification. 

3. Eight states have statutes that apply the ordinary rules of negli- 
gence common to land torts: 

Arizona; Ariz. Code Ann. Sec. 480111 (1955 Supp.) 

Arkansas; Ark. Stat. Ann. Sec. 74-110 (1955 Supp.) 

California; West’s, Ann. Cal. Codes, Public Utilities, Sec. 21403 
(1956) 

Idaho; Idaho Code Ann. Sec. 21-205 (1948) 

Missouri; No. Rev. Stat., 305.040 (1955) 

Pennsylvania; 2 PS Sec. 1469 (1955 Supp.) 

South Dakota; $.D. Code Sec. 2.0305 (1952) 

Vermont; Vt. Laws 1951 No. 110 

Those states applying the ordinary rules of torts, do not hold the 
owner absolutely liable unless there is negligence shown that can be 
imputed to the owner. 

4. Twenty-six states have no statutory provisions on the liability 
of an owner for surface damage and injuries to persons on the ground. 
They are alphabetically: Alabama, Colorado, Connecticut, Florida, 
Illinois, Iowa, Kansas, Kentucky, Louisiana, Maine, Massachusetts, 
Michigan, Mississippi, Nebraska, New Hampshire, New Mexico, New 
York, North Carolina (by virtue of repealing the statute), Ohio, 
Oklahoma, Oregon, Texas, Utah, Virginia, Washington, and West 
Virginia. 

In these states the legislature has not passed any laws pertaining to 
the liability of aircraft owners and therefore the judicial decisions 
based upon the common law control. This does not prevent incon- 
sistent decisions because the courts then either adopt the absolute 
liability rules of tort or negligence depending upon whether the court 
considers the activity ultrahazardous or not. 

5, Five states have passed statutes creating rebuttable presumption 
of liability against the aircraft owner and lessee. They are: 

Georgia; Ga. code Sec. 11-105 (1933) 

Maryland, Md. Ann. Code Gen. Laws Art. 1A Sec. 9 (1951) 

Nevada, Nev. Comp. Laws Sec. 279 

Rhode Island, R.I. Acts, c. 851, Sec. 3 (1940) , and 

Wisconsin, Wis. Stat. Sec. 114.05 (1949) which, besides creating 
the rebuttable presumption against the owner, also includes 
the pilot. 

By creating rebuttable presumptions of liability these states have 
placed the burden upon the owner to establish that neither he nor his 
agents or employees were negligent. This eases the plaintiff's case as 
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it is extremely difficult to determine the cause of an aircraft accident 
when the plane is destroyed and the personnel are killed. 
6. Two states impose absolute liability on the owner and lessee in 
the case of forced landings only. They are: 
Montana, Mont. Rev. Codes Ann. Sec. 1-603 (1947) and 
Wyoming, Wyo. Comp. Stat. Ann. Sec. 30-207 (1945). 
In these two states the rules of law applicable to ordinary torts on 
land apply as to other types of crashes and the dropping of objects 
from planes. 


IV. CONCLUSION 


The liability of aircraft owners and operators for surface damage 
and injury to individuals on the ground is by no means uniform 
throughout the forty-eight states. The original tendency toward adopt- 
ing the Uniform Aeronautics Act as proposed by the National Confer- 
ence of Commissioners on Uniform State Laws has been reversed. 
Today only six states have retained the section of the Uniform Aero- 
nautics Act that provided for absolute liability, although other sections 
of the Uniform Aeronautics Act that do not refer to tort liability have 
been widely adopted. Seven states have repealed the absolute liability 
section. 

The majority of states have no statutory provisions regarding the 
damage or injury inflicted by aircraft upon the property or inhabitants 
on the earth below. This leaves the matter up to the state and federal 
courts within the states to formulate the body of law of aircraft damage 
to the earth’s surface. Unfortunately litigation on the subject is meagre. 
One reason for this is that many accidents are at airports or desolate 
locations where no damage is done to ground surface. Another reason 
is that most of the aircraft cases that do cause damage to land or persons 
on the ground are settled outside of court so that no judicial decision 
is recorded. This is in large amount due to the fact that most commer- 
cial aircraft owners insure their aircraft so that they look to their 
insurance companies to pay any damages they cause while operating 
their airplanes. In addition, commercial aircraft owners prefer their 
insurance companies to compensate an injured party without litigation 
because the unfavorable publicity is deleterious to the airlines. The 
traveling public is more sensitive te aircrashes than to accidents involv- 
ing any other medium of transportation. Consequently, the desire to 
avoid harmful public notice is a strong deterrent to litigation. 

The same general facts are applied by the courts that hold that 
there is a non-statutory absolute liability as are applied by the courts 
that declare that there is no absolute liability. Both maintain that the 
increased use of aircraft support their different position. Those judges, 
who deny the aircraft owner any common law defense where his air- 
plane, by crashing or forced landings, has caused injury to ground 
inhabitants or property, state that the increased use of aircraft intensi- 
fies the problem of air crashes. The judges who refuse to recognize 
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absolute liability under the same circumstances state that the increased 
use of aircraft removes aircraft from the category of ultrahazardous 
activity. 

Aviation is no longer ultrahazardous because neither of the two 
concurrent requirements as stated in the Restatement of Torts for 
being in this classification is any longer valid, 7.e., there is no risk of 
serious harm which cannot be eliminated by the exercise of the utmost 
care and airplane flights are now a matter of common usage. The 
Restatement of Torts, sec. 520, comment (g) provides that if either of 
the two requirements for ultrahazardous activity has been eliminated 
by progress, then the absolute liability of ultrahazardous activities 
should no longer be imposed. 

Despite the consideration of whether or not aircraft operation is an 
ultra-hazardous activity, the application of absolute liability, either 
statutory or non-statutory for damage to land or injury to persons on 
the ground, has more of the elements of justice than do the ordinary 
rules of negligence. 

Where either of two innocent parties must suffer, the airplane 
owner or the landowner or individual upon the ground, there are more 
social-economic reasons for holding the airplane owner liable for the 
aircraft damage than to leave the surface inhabitant remediless in 
some situations. The aircraft owner set the stage for the tort by the 
acquisition of the aircraft. The person on the surface had no relation- 
ship with the aircraft until the aircraft caused the tort. It was therefore 
not reasonable to expect him to take any measures to protect himself. 
On the other hand the aircraft owner either derives pleasure if he is a 
private plane owner, or else uses his aircraft for commercial gain if he 
is a commercial airline operator. It is within his power to protect 
himself either by insurance or by spreading the risk of possible acci- 
dents by prorating the cost among all the shippers and passengers that 
use his services. In that way, similar to workmen’s compensation laws 
in that the damages, regardless of negligence, are reflected in the 
economic structure of the industry, the aircraft owner will bear the 
full responsibility for all damages committed upon the earth’s surface. 

Another factor that should not be overlooked in favor of uniform 
laws throughout the states on tort liability of aircraft owners is the 
tremendous speeds at which advanced aircraft travel. Progress in air- 
craft propulsion has been spectacular. It is incongruous that a fraction 
of a second will take an aircraft over a different state and thereby 
change his liability. Liability should not be predicated on mere chance. 
An aircraft owner in the future will have little power to determine in 
what territory his aircraft may inflict damage. Only by uniform laws 
can the rights and obligations of all parties be determined in advance. 
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Compiled by J. G. Gazpik in cooperation with Dr. G. F. FitzGERALD 
and Mr. A. M. Lester (ICAO) and Miss S. F. MACBRAYNE. 


I, INTERNATIONAL CIVIL AVIATION ORGANIZATION 


a. Report on the Second Session of the European Civil Aviation 
Conference, Madrid, Spain, April 24th-May 10th, 1957. 

b. Report on the Meeting of the ICAO Subcommittee on Hire, Charter 
and Interchange of Aircraft, Madrid, Spain, April 24th-May 3rd, 
1957. 

c. Rules for the Settlement of Differences. 

d. “Jet Age Task Force” of the ICAO meetings in Peru and Mexico. 


I. INTERNATIONAL CIVIL AVIATION ORGANIZATION 


THE SECOND SESSION OF THE EUROPEAN CIVIL AVIATION 
CONFERENCE, MADRID, APRIL 24th-MAY 10th, 1957 


The Second Session of the European Civil Aviation Conference (ECAC) 
was held in Madrid between April 24th and May 10th, 1957. The meetings 
took place in the Institute of Hispanic Culture, Madrid, and were opened 
by His Excellency Rodriguez de Lecea, Spanish Minister of Air. 

The President of ICAO, Mr. Walter Binaghi, was present for the first 
days of the meetings, as was Mr. Carl Ljunberg, Secretary General of ICAO. 

Representatives from the following States were present: Belgium, Den- 
mark, Finland, France, Germany, Greece, Iceland, Ireland, Italy, Luxem- 
bourg, The Netherlands, Norway, Portugal, Spain, Sweden, Switzerland, 
Turkey and the United Kingdom. 

Observers also attended from the following countries: Brazil, Canada, 
Japan, Liberia, Pakistan, Syria, United States of America and Uruguay. 

Observers also attended from the Air Research Bureau, the Council of 
Europe, the European Conference of Ministers of Transport, the Fédération 
Internationale des Transports Aériens Privés, the Institut du Transport 
Aérien, the International Association of Aircraft Manufacturers, the Inter- 
national Air Transport Association, the International Chamber of Com- 
merce, the International Federation of Air Line Pilots’ Association, the 
International Union of Aviation Insurance, and the World Meteorological 
Organization. 

Mr. Binaghi, on the occasion of his first official appearance as President 
of the ICAO Council, explained that many government representatives at 
the last ICAO General Assembly at Caracas had expressed the belief that 
ECAC complemented the work of ICAO as laid down by the Chicago Con- 
vention and that its activities at regional level might well be applied in 
time to the rest of the world. The President of the ICAO Council also 
stated that Europe was in the vanguard of civil aviation. The new President 
of the European Civil Aviation Conference in his opening speech stated that 
in Europe and in the field of air transport as a whole there was definite 
requirement not only for a large measure of coordination but also for a 
broad spirit of cooperation and even integration. 


Facilitation 


The Conference accepted all the proposals of its Facilitation Commission, 
presided over by L. C. Nash of the United Kingdom. 
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The “facilitation” of international air transport means the simplification 
of governmental control facilities, affecting the clearance of aircraft and 
the passengers, baggage and cargo on board whenever an aircraft arrives 
or departs from an airport. The full benefit of simplification and facilitation 
cannot be felt until all the nineteen members of the ECAC take similar action 
so as to establish uniformity of practice on all inter-European flights. 

Fourteen recommendations were adopted dealing with the following 
problems: abolition of visas, acceptance of identity cards or expired pass- 
ports for visits of short duration, freedom for airport health control within 
Europe, airport facilities for handling transit cargo, provision of bonded 
stores facilities, exemption of children from governmental documentary 
requirements, clearance of outbound baggage, clearance of inbound baggage, 
handling of unaccompanied baggage, elimination of passenger manifests, 
traffic flow and/or installation arrangements at international airports, tem- 
porary importation of non-scheduled aircraft, use of clearance documents 
for statistical purposes, adequate facilities of hotel within Europe for the 
jet age. 


Technical and Economic Problems 


Having discussed the proposals of its two Economic Commissions pre- 
sided over by Luis de Azcarraga, Spain, and J. Pedreira (Portugal), of its 
Technical Group presided over by R. H. Bulin (France), and of the Special 
Group on Working Methods and Programs presided over by Daniel Haguenau 
(France), the conference—recommended—that States should follow a liberal 
policy in the granting of traffic rights for scheduled air services, adopt a 
liberal attitude towards direct intra-European services (i.e., service without 
commercial stops in the territories of third States), facilitate the establish- 
ment and operation of other intra-European air services of Member States 
unless it is considered that these services unduly affect national carriers or 
do not serve the interests of the users, give favorable consideration to 
cooperative arrangements between airlines aiming at improving the service 
given to users or the reduction of operating costs, and consult with each 
other, bilaterally or plurilaterally, on the implementation of these policies. 

The Conference recommended that States proceed as rapidly as possible 
to the ratification of the 1948 Convention on the International Recognition 
of Rights in Aircraft (Geneva Convention), and of the 1952 Convention on 
damage caused by foreign aircraft to third parties on the surface (Rome 
Convention), and of the 1955 Hague Protocol amending the Convention 
on the liability of air carriers (Warsaw Convention). 

The Conference was of the opinion that it would be premature to take 
positive action on the problems of the possible pooling air traffic control 
facilities and of air navigation facilities in Europe before the Regional Air 
Navigation Meeting for the European Mediterranean Region (in January 
1958), and the Meetng on Charges for the use of air navigation facilities 
(in March 1958) .* 





* “It is generally foreseen that the forthcoming regional meeting will find it 
Necessary to recommend extensive changes in the air traffic control scheine for 
Europe; particularly, the advent to jet transports seems to demand new provisions. 
It seems to us of the greatest importance that the work of the meeting, especially 
in the field of air traffic control, be conducted on a broad truly regional concept, 
unhampered by considerations of national boundaries, to meet practical operational 
requirements with the greatest attainable efficiency.” 

“There could be various ways of attaining those objectives: Air traffic services 
could be operated by a common agency established for that express purpose, or by 
some other internationally agreed means.” 

“sie sg of the “ICAO Jet Age Task Force” on the European-Mediterranean 
egion. 


















224 JOURNAL OF AIR LAW AND COMMERCE 





The Conference decided that the most important questions to be exam- 

ined before the next ECAC session are the following: 

—European cooperation in the basic training of flight personnel and 
the training of air navigation services ground personnel. 

—Multilateral agreements on the technical aspects of interchange of 
aircraft and the validation of certificates of airworthiness. 

—Consideration of the provisions of bilateral agreements and develop- 
ment of standard clauses in a form acceptable to all European States. 


—Study of the problem of intra-European freight services. 
—Examination of the possibility of obtaining statistical information on 
non-scheduled operations. 


MEETING OF THE ICAO SUBCOMMITTEE ON HIRE, 
CHARTER AND INTERCHANGE OF AIRCRAFT: 
MADRID, APRIL 24th-MAY 3rd, 1957 


Following the Madrid meeting of the ICAO Subcommittee on Hire, 
Charter and Interchange of Aircraft, the attached Report has been issued: 

The Council of ICAO decided, on 22 March 1955, that the Chairman of 
the Legal Committee should be asked to establish a subcommittee to make 
a preliminary examination of the problems posed by Recommendation No. 12 
of the Strasbourg Conference on Co-ordination of Air Transport in Europe 
(April-May 1954). That recommendation was to the effect that the Council 
of ICAO should consider the need for an international convention on the 
charter and hire of aircraft and the problems associated with its prepara- 
tion. The Subcommittee held three sessions, these being at The Hague, in 
1955, Caracas, in 1956 and Madrid in 1957. The conclusions reached at these 
meetings will be discussed in the following paragraphs. 

The Subcommittee met at The Hague between 31 August and 2 Septem- 
ber 1955.1 During its study of the problems that might arise in connection 
with the hire and charter of aircraft, the Subcommittee considered that a 
special problem arose under the Warsaw Convention. Therefore, it prepared 
a special report on that problem. The Hague Conference, having considered 
this report, felt that the matter was of too great complexity to permit the 
insertion of provisions relating thereto in the Protocol to amend the Warsaw 
Convention. But it did consider that the matter was of considerable practical 
importance in view of the extent of charter and hire arrangements and 
required further study. Therefore, the Conference recommended that this 
subject should be further studied by the Organization. 

The conclusion reached in the main report of the Subcommittee was that 
in certain respects there is a practical need for provisions to facilitate the 
charter, hire and interchange of aircraft and to clarify the legal position. 

The Council, having considered the two reports of the Hague Subcom- 
mittee, Recommendation No. 12 of the Strasbourg Conference, the recom- 
mendation of the Hague Conference and the close relationship between the 
problem of charter and hire of aircraft and that of interchange of aircraft, 
decided, on 18 November 1955, that the subject of charter, hire and inter- 
change of aircraft be included as one of the items on the current part of the 
work program of the Legal Committee and requested the Committee to take 
appropriate action to study the subject and to transmit to the Council any 








1In attendance at the session were Mr. B. Golstein (Belgium), Mr. T. Caval- 
canti (Brazil), Mr. T. F. Reis (Brazil), Mr. S. L. Portella de Aguiar (Brazil), 
Mr. Diaeddine Saleh (Egypt), Mr. X. de la Renaudiére (France), Mr. A. Ambro- 
sini (Italy), Mr. C. Gémez Jara (Spain), Major K. M. Beaumont (United King- 
dom), Chairman, and Mr. A. W. G. Kean (United Kingdom), Rapporteur. Mr. 
S. Iuul (Denmark) was unable to attend. 


















- 


Wastes NM SP at eee UE a a | ad 


wo 8 s 


- + a= VS es a a Se 








LIABILITY FOR GROUND INJURY 225 
draft convention relating to this matter that the Committee considered as 
ready for presentation to the States as a final draft together with a report 
thereon, or any recommendations for action by Council that the Committee 
considered appropriate. 

Meanwhile, the First Session of the European Civil Aviation Conference 
(November-December 1955) recommended that the Council of ICAO should 
arrange to include in the study of the hire and charter of aircraft particular 
reference to the legal problems that arise when the functions of the State 
of registry of an aircraft interchanged without crew are transferred to 
another State. On 13 March 1956, Council requested the Chairman of the 
Legal Committee to ask the Subcommittee on Hire and Charter of Aircraft 
to include the aforementioned problems in its study. 

The Subcommittee met at Caracas, Venezuela, between 19 June and 3 July 
1956 and considered problems arising in the case of the hire, charter and 
interchange of aircraft under the Warsaw Convention on the Unification of 
Certain Rules Relating to the International Carriage by Air, the Rome 
Convention on Damage Caused by Foreign Aircraft to Third Parties on the 
Surface and the Chicago Convention on International Civil Aviation. The 
Subcommittee considered that no problem arose under the Warsaw Conven- 
tion when an aircraft is chartered or hired without a crew, but that difficult 
problems may arise when an aircraft, or any part of the space in an aircraft, 
is chartered or hired with a crew. It considered and appended to its report 
four different possible solutions to the latter problems. The Subcommittee 
did not suggest an international solution of problems arising under the Rome 
Convention and indicated that any necessary solution might be found by 
amending domestic laws. As far as the problems arising under the Chicago 
Convention in the case of interchange of aircraft without crew are concerned, 
the Subcommittee felt that practical solutions could be found for these with- 
out amending that Convention. No problems were thought to arise under 
that Convention in connection with the interchange of aircraft with crew. 


ACTION BY THE SUBCOMMITTEE AT MADRID, 1957 


The Subcommittee held twelve meetings at Madrid, Spain, between 24 
April and 3 May 1957. Documentation made available to the Subcommittee 
in preparing this report included: information concerning the work on the 
hire and charter of aircraft done in the CITEJA and the work done on the 
hire, charter and interchange of aircraft at the Conference on the Co-ordi- 
nation of Air Transport in Europe (Strasbourg, April-May 1954) as well 
as at the European Civil Aviation Conference (Strasbourg, November-Decem- 
ber 1955) ; information received from certain States, members of the ECAC, 
concerning problems raised by certain provisions of the Chicago Convention 
and its Annexes in connection with the interchange of aircraft and comments 
concerning the same question from the Air Navigation Bureau of ICAO; 
replies of States and international organizations to a questionnaire of the 
Secretariat, dated 29 August 1956, concerning the hire, charter and inter- 
change of aircraft; a report on Annexes 1, 6 and 8 to the Chicago Convention 
prepared by a Study Group of the European Civil Aviation Conference; 
reports of the Rapporteur, Mr. A. W. C. Kean (United Kingdom) ; comments 
on the Caracas report of the Subcommittee submitted by Mr. C. Rinck, 
Federal Republic of Germany), by Mr. Justice E. Alten (Norway) and by 
Mr. J. C. Cooper on behalf of the Legal Committee of IATA. 


Problems arising under the Rome Convention on Damage Caused by Foreign 
Aircraft to Third Parties on the Surface, in the case of the hire, charter and 
interchange of aircraft 


The problem which arises under the Rome Convention in the case of the 
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hire, charter and interchange of aircraft, has been illustrated by the follow- 
ing example given by Dean Chauveau: 


“SABENA is operating a flight from Brussels to Paris with an aircraft 
belonging to Air France. While flying over a French city, the aircraft 
crashes into the Gas Works, which explodes and lays waste a whole dis- 
trict. Even after the Rome Convention has come into force, SABENA will 
not be able to avail itself of its provisions, since the Convention (Article 
23) applies to damage arising on the territory of one contracting State 
and caused by an aircraft registered in the territory of another contracting 


State.” 


If it is considered desirable to find an international solution of this question, 
a Protocol to the Rome Convention could provide that where the aircraft 
causing the damage is registered in the State in which the damage is caused, 
it shall, if operated by a national of another contracting State, be deemed 
for the purposes of the Rome Convention to be registered in a foreign State. 
However, it is open to any State to amend its domestic law so as to confer 
upon operators of aircraft registered in that State the benefits of the Rome 
Convention when damage is caused in that State. 


Problems arising under the Chicago Convention in the case of the hire, 
charter and interchange of aircraft 

In considering problems arising under the Chicago Convention in the 
case of hire, charter and interchange of aircraft, the Subcommittee took 
cognizance of the following definition of interchange accepted by the Euro- 
pean Civil Aviation Conference: 

“The word ‘interchangeability’ should be taken to refer to the ability 

of an airline operating internationally under a governmental agreement 

or authorization, to use other aircraft belonging to a foreign airline and 

registered in a foreign State, with or without the aircraft’s crew.” 

In the light of information at present available, including replies received 
from States in response to a questionnaire, dated 29 August 1956, it appears 
that, in cases limited to aircraft registered in contracting States under the 
Chicago Convention, such practical difficulties as may exist under the Con- 
vention in connection with hire, charter and interchange of aircraft, are not 
of such importance or nature as to warrant a recommendation that the 
Convention be amended. It is agreed that, in particular, hire, charter and 
interchange with crew raises no problem as regards the application of the 
Chicago Convention, 

With regard to hire, charter and interchange without crew, the informa- 
tion received by the Subcommittee in the replies to the questionnaire dated 
29 August 1956 is that there has been little practical experience and that, 
although there may be problems in consequence of the operator and crew 
having a different nationality from the aircraft itself, these problems have 
so far been overcome by practical arrangements between the States con- 
cerned. The Subcommittee therefore recommends that there is no need to 
amend the Chicago Convention at the present time for this purpose but that 
the situation should be kept under review by the Legal Committee in the 
light of further experience. Problems relating to the legal status of inter- 
changed aircraft may also arise, and may be considered by the Subcommittee 
on the Legal Status of the Aircraft. 


Problems arising under the Warsaw Convention on the Unification of 
Certain Rules Relating to International Carriage by Air in the case 
of a charter with crew 

The Subcommittee considers that no problem arises under the Warsaw 
Convention, or under that Convention as amended by the Hague Protocol, 
when an aircraft is chartered or hired without a crew, but that difficult 
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problems may arise when an aircraft, or any part of the space in an aircraft, 
is chartered or hired with a crew. The solution of these problems is desira- 
ble in order to facilitate the chartering and hiring of aircraft. 

The problems mentioned in the preceding paragraph may arise because 
the Warsaw Convention, in its original form and as amended by the Hague 
Protocol, leaves uncertain: 

(a) the respective liabilities of the owner? and the charterer or hirer 
under the Convention, in respect of passengers, baggage and cargo; 
(b) the question whether in those provisions of the Convention which 
refer to “the carrier,”’ the owner or the charterer or hirer is the 
person meant. 
The Subcommittee considers that it is advantageous to provide a solution 
for (b), as well as for (a), because the answer to (b) will affect the quantum 
or existence of liability under the Convention. To take only one example, 
if under Article 26, the plaintiff is required to complain to “the carrier” 
within a certain time, it is necessary for him to know to which of the 
parties the complaint must be made, if he is not to be deprived of his rights 
to damages. 

At its Madrid meetings the Subcommittee examined four different solu- 
tions, Solutions A, B, C and D, proposed by it at Caracas in respect of the 
problems arising under the Warsaw Convention in the case of the charter 
and hire of aircraft with crew.? Solution A was that propounded by the 
Subcommittee at The Hague. Solutions A and B did not involve the defini- 
tion of “the carrier,” whereas Solutions C and D attempted a definition. 
All of the solutions provided for joint and several liability of the owner and 
the charterer or hirer. The Subcommittee rejected all of these solutions for 
the reasons given below. 


Solution A 

Solution A provided only for joint and several liability and did not 
attempt to resolve the numerous points which, under various Articles of 
the Convention (see, for example, Articles 3(2), 4(2), 9 and 26), depend 
for their solution on who is the carrier, the owner or the charterer or hirer. 

The Subcommittee rejected this solution on the grounds that it was 
insufficiently exact and far-reaching in that it left a number of vital ques- 
tions (e.g., to whom complaint should be made under Article 26 of the 
Convention, the availability of defenses under Article 20, the liability of 
servants and agents under Article 25A of the Hague Protocol) undetermined 
and open to litigation. 


Solution B 

Solution B also provided for joint and several liability but, in addition, 
dealt in piece-meal fashion with other questions which arise as to whether 
“the carrier” means the owner or the charterer or hirer throughout the 
Convention. It sought to provide a specific answer to this question in rela- 
tion to each article in which the question may arise, but without a definition 
of “the carrier.” 

This solution is not recommended by the Subcommittee because the solu- 
tion recommended (see Appendix “A’”’) by the Subcommittee covers, by a 
more general approach, all of the points with which Solution B attempted 
to deal. 


Solution C 
Solution C, in addition to providing for joint and several liability, started 
from the premise that the person who performs the carriage is “the carrier” 





2 Owner includes any other person entitled to charter out or hire out an air- 
craft with crew. 
3 See Journal of Air Law & Commerce, Vol. 23, Spring 1956, No. 2, pp. 219-22. 
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for the purposes of the Convention, but recognized that this premise required 
to be modified in respect of certain articles. This approach proceeded from 
the fact that in some States an action under the Warsaw Convention usually 
takes the form of an action in tort against the owner of the aircraft, whether 
or not the charterer or hirer can also be sued in contract. 

This solution is not recommended by the Subcommittee because it is 
inconsistent with what may be the underlying assumption of the Warsaw 
Convention, that the Convention relates to a contract of carriage by air. 
The Subcommittee was therefore unable to adopt a solution which defined 
“the carrier” as meaning a person other than the person contracting to carry. 


Solution D 

Solution D, as worked out at Caracas, in addition to providing for joint 
and several liability, started from the premise that the person entering into 
the contract under which the particular passenger, baggage or cargo is 
carried is “the carrier” for the purposes of the Convention. 

The Subcommittee left this solution aside in favor of the solution which 
it ultimately adopted (see Appendix “A”) since it considered the latter solu- 
tion included the best elements of the former and resolved certain problems 
that the former did not solve. 


SOLUTION RECOMMENDED BY THE SUBCOMMITTEE 


General , 


The Subcommittee took into account the fact that difficulties arise in 
relation to the charter and hire of an aircraft with crew both under the 
unamended Warsaw Convention and under the Warsaw Convention as 
amended at The Hague, 1955 and that it may be some time before the 
Convention in its amended form entirely replaces the unamended Conven- 
tion. The Subcommittee accordingly sought a solution which would be 
adequate in relation to the original Warsaw Convention as well as in relation 
to the Warsaw Convention as amended at The Hague, 1955. The Subcom- 
mittee took care not to propose anything which would amend those documents 
in their general application and the solution recommended by the Subcom- 
mittee deals only with the problems which arise when the aircraft is char- 
tered, or hired or interchanged. In addition, the solution covers the case 
(not necessarily that of charter or hire of the entire capacity of an aircraft) 
in which the carriage is performed by a person other than the person con- 
tracting to carry. 

The Subcommittee considers it inadvisable to prepare an amendment to 
the Warsaw Convention. To do so might lead to delay in the ratification by 
States of the Protocol adopted at The Hague in 1955. The Subcommittee 
recommends that the problems arising out of the charter, hire and inter- 
change of aircraft upon which the Warsaw Convention of 1929 is silent, 
can appropriately be dealt with by a separate convention. As the Warsaw 
Convention is silent on these points, there can be no question of a conflict 
between it and the new Convention proposed by the Subcommittee. 





COMMENTARY ON THE RECOMMENDED SOLUTION 


Article I1—This Convention refers: 


(a) in relation to carriage governed by the Convention for the Unifica- 
tion of Certain Rules Relating to International Carriage by Air 
Signed at Warsaw on 12 October 1929, to that Convention; 

(b) in relation to carriage governed by the Warsaw Convention as 

amended at The Hague, 1955, to the Warsaw Convention as so 

amended; 
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and the expression “the Convention” shall be construed accordingly in 
the following articles. 


Whether any particular carriage is governed by the Warsaw Convention 
in its unamended form or as amended at The Hague in 1955, is a question 
which will be determined by those documents themselves. The expression 
“the Convention” as used in the solution, in relation to carriage governed 
by the Warsaw Convention in its unamended form, means that Convention 
in that form; in relation to carriage governed by the Warsaw Convention 
as amended at The Hague, 1955, the expression “the Convention,” as used in 
the solution, means the Warsaw Convention as so amended. 


Article II1.—The “carrier” referred to in the Convention is the party 
who undertakes to carry a passenger, baggage or cargo under a contract 
of carriage. 


This article defines “the carrier” as meaning “the party who under- 
takes to carry a passenger, baggage or cargo under a contract of carriage.” 
When the whole or part of the carrying capacity of an aircraft is chartered 
out or hired out to a person who then agrees to carry passengers or cargo, 
the Subcommittee are of the opinion that the person chartering out or hiring 
out the aircraft does not generally undertake to carry a passenger, baggage 
or cargo within the meaning of this definition, but merely places carrying 
capacity at the disposal of the charterer or hirer. In such a case, therefore, 
the charterer or hirer would be the carrier as defined, because it is he who 
undertakes to carry the passenger, baggage or cargo. The relations between 
the person chartering out or hiring out and the charterer or hirer are left to 
be governed by the charter party or other agreement. The same considera- 
tions apply to interchange. 


Article III.—Subject to the provisions of Article 30 of the Convention, 
if the carriage is performed by another person under an agreement 
between the latter and the carrier, then, for all purposes of the Con- 
vention: 


(a) The acts and omissions of such other person, his servants and agents 
shall be deemed to be those of the carrier, his servants and agents; 


(b) The acts and omissions of the carrier, his servants and agents shall 
be deemed to be those of such other person, his servants and agents; 

(c) Such other person shall be subject to, and entitled to invoke, the 
provisions of the Convention which apply to a carrier, and the 
servants and agents of such other person shall be entitled to invoke 
the provisions of the Convention to the extent that they apply to 
the servants and agents of a carrier. 


The article begins by indicating that the provisions of Article 30 of the 
Warsaw Convention relating to successive carriage are not to be affected by 
the solution. 

The article then provides, in paragraphs (a) and (b), that, for all pur- 
poses of the Convention as defined (see the comment on Article I), if the 
carriage is performed by another person under an agreement between that 
person and “the carrier” as defined (see the comment on Article II), the 
acts and omissions of that other person, his servants and agents shall be 
deemed to be the acts and omissions of the person agreeing to carry, and 
vice versa. By this means, without using the technical language of any one 
system of law (for which it is difficult or even impossible to find an exact 
equivalent in the language of other systems of law), the solution introduces 
a system of the “representation” of the one party by the other, in that each 
is affected, for the purposes of the Convention, by whatever is done or 
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omitted by the other, his servants and agents. The Subcommittee have 
attempted to test this principle in its application to each and every operative 
article of the Warsaw Convention in its original and amended forms, and 
have formed the opinion that the solution is satisfactory. The Subcommittee 
considered whether some single word such as “operator” could be used to 
express “such other person,” but could not find a satisfactory expression to 
cover all cases. 

Subject to the provisions of Article V as hereinafter discussed, sub- 
paragraph (c) provides that the person performing the carriage is to be 
subject to and entitled to invoke the provisions of the Convention (as 
defined) which apply to a carrier (as defined) and that the servants and 
agents of that person are likewise to be entitled to invoke the provisions of 
the Convention to the extent that they apply to the servants and agents of 
a carrier. 

Accordingly, the person performing the carriage will be subject to the 
same regime of liability as the person contracting to carry, the acts and 
omissions of the one counting, for all the purposes of the Convention, as the 
acts and omissions of the other. The danger will be removed that one or 
other of them may be unprotected by the limitation provisions of the Con- 
vention, and, on the other hand, the public making use of international 
carriage by air will have the benefit of dealing with either party, whichever 
is more convenient in the circumstances, and bringing action against either 
or both under the Convention. The parties to the charter, hire or inter- 
change agreement are left to regulate their position inter se by such 
indemnities or arrangements as they think fit. 


Article IV.—A person who suffers damage shall not be entitled to total 
compensation greater than the highest indemnity which may be awarded 
under the provisions of the Convention against any one of the persons 
liable. 


This article is modelled upon Article 13 of the Rome Convention on 
Damage Caused by Foreign Aircraft to Third Parties on the Surface, 1952, 
and is self-explanatory. 


Article V—An action for damages against the other person referred 
to in Article III must be brought before one of the courts having juris- 
diction over the carrier under Article 28, paragraph 1 of the Conven- 
tion. [Alternatively, such other person may be sued before the court 
having jurisdiction where he is ordinarily resident or has his principal 
place of business. |* 


Article V deals with the fora in which the person performing the carriage 
may be sued under the Convention as defined. It is necessary to make special 
provision for this, because, in the opinion of some members of the Subcom- 
mittee, the interpretation of Article III(c) is uncertain in this respect: for 
example, it would be doubtful whether, in the application of Article 28(1) 
of the Warsaw Convention to the person performing the carriage, the expres- 
sion “where the carrier is ordinarily resident, or has his principal place of 
business” means only the place where the carrier, as defined, 7.e., the con- 
tracting carrier is ordinarily resident or has his principal place of business, 
or means the place where the person performing the carriage is ordinarily 
resident or has his principal place of business. 

The first sentence of Article V enables the plaintiff to bring an action 
against the person performing the carriage only before a court having 
jurisdiction under Article 28(1) of the Warsaw Convention over the carrier, 





4 American text: “before the court of the domicile of such other person or 
his principal place of business.” 
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as defined, i.e., the contracting carrier. The justification for this provision 
is that this is the choice of jurisdiction accepted by the parties who enter 
into the contract of carriage, and the proposed provision is consistent with 
the theory upon which Article III is based. 


The second sentence of Article V has been placed in square brackets 
because it was not acceptable to some members of the Subcommittee who 
considered that an increase in the number of competent jurisdictions is not 
desirable, and that the addition of the jurisdiction contemplated involves 
the risk of disturbing the jurisdictional regime of certain States. The 
second sentence adds to the plaintiff’s choice of fora by giving him the 
alternative of suing the person performing the carriage before the court 
having jurisdiction where the latter is ordinarily resident or has his prin- 
cipal place of business. The justification for this provision is that it is 
desirable and convenient that any person who wishes to sue only the person 
performing the carriage should be able to do so before the court of the place 
where the defendant has his residence or principal place of business, these 
being the places where the defendant is likely to have his assets. Further- 
more, the provision avoids the possibility which might otherwise arise that 
a plaintiff and a defendant, each resident or having his principal place of 
business in the same jurisdiction might be compelled in certain circum- 
stances to submit their dispute to a foreign court. The article does not, 
however, enable the carrier, as defined, to be sued in the court where the 
person performing the carriage has his residence or principal place of busi- 
ness, because it would be an unnecessary complication to compel the carrier, 
as defined, to defend himself before any court not already mentioned in 
Article 28(1) of the Warsaw Convention. 

The United States member of the Subcommittee expressed the view that 
certain difficulties might arise out of the special status of air cargo for- 
warders in the United States. He, therefore, prepared a separate document 
dealing with the subject which appears as Appendix “A” to the Report. The 
Subcommittee has examined the document and, subject to the reservations 
of the United States member, considers that the problems involved are ade- 
quately and properly covered by the solution proposed by the Subcommittee. 


APPENDIX “A” 


Difficulties Arising Out of the Special 
Status of Air Cargo Forwarders® 


It is recognized that in the United States, and possibly in a few other 
States, the principal solution proposed in this report may cause difficulties 
arising out of the status of forwarders of cargo. In the United States it is 
normal and customary for freight forwarders to enter into contracts of car- 
riage with consignors, and thereafter, acting as a shipper, to enter into 
separate contracts of carriage with operating carriers for transportation of 
the cargo. This is normally accomplished simply by shipping in accordance 
with the regular published tariff of the airline. Thus a single cargo ship- 
ment involves the issuance of two separate air waybills, between different 
parties, and, when the forwarder has consolidated two or more shipments 
into a single shipment over the route of the operating carrier, frequently 
Involves origins, destinations, rates and declared values which differ from 
those set forth in the air waybill issued to the original consignor or con- 
signors. 

A substantial and growing cargo business has been conducted in this 
manner for many years. The solution advocated in this report might hamper 
its development in international air transportation. Because of the lack of 





5 Submission by Mr. Wanner (United States of America). 























































232 JOURNAL OF AIR LAW AND COMMERCE 





sufficient information at this time with respect to international forwarder 
operations and the impact which the proposed solution would have on them, 
the matter is brought to the attention of the Legal Committee in order that 
the Committee can consider whether any modification of the proposed solu- 
tion is necessary or desirable. 

One solution which was suggested was to limit the application of Article 
III of the Convention, in so far as the carriage of cargo is concerned, to 
cases in which the contract of carriage is performed by another person 
pursuant to an agreement for hire, charter or interchange including one or 
more aircraft. Another possibility might be to delete carriage of cargo from 
Article III and deal with it in a separate Article of the Convention which 
would provide that the contractual carrier of cargo shall be the “carrier” 
and that the person performing it shall be deemed to be his agent. This 
would, of course, require that a solution be found for the problems referred 
to in paragraph 30 of this report with respect to the difficulty of finding an 
exact equivalent of language in the various systems of law. 


RULES FOR THE SETTLEMENT OF DIFFERENCES 


The attached Rules for the Settlement of Differences Between Contract- 
ing States were adopted by the ICAO Council on April 7th, 1957, (ICAO 
Doc. 7782—C/898—16/4/57). 

These Rules constitute a revision, and superseded, the original ‘Rules 
Governing the Settlement of Differences between States,” adopted by the 
PICAO Council in 1946 (see Doc. 2121—C/228—24/9/46) and amended by 
the “Rules for the Settlement of Differences,” adopted by the ICAO Council 
provisionally in 1953 (see ICAO Doc. 7392—C/862—25/5/53). 


The new Rules read as follows: 


RULES FOR THE SETTLEMENT OF DIFFERENCES 


CHAPTER I.—Scope of Rules 
ARTICLE 1 
(1) The rules of Parts I and III shall govern the settlement of the 
following disagreements between contracting States which may be referred 
to the Council: 

(a) Any disagreement between two or more contracting States 
relating to the interpretation or application of the Convention on Inter- 
national Civil Aviation (hereinafter called “the Convention”) and its 
Annexes (Articles 84 to 88 of the Convention) ; 

(b) Any disagreement between two or more contracting States 
relating to the interpretation or application of the International Air 
Services Transit Agreement and of the International Air Transport 
Agreement (hereinafter respectively called “Transit Agreement” and 
“Transport Agreement’) (Article II, Section 2 of the Transit Agree- 
ment; Article 1V, Section 3 of the Transport Agreement). 


(2) The rules of Parts II and III shall govern the consideration of any 
complaint regarding an action taken by a State party to the Transit Agree- 
ment and under that Agreement, which another State party to the same 
Agreement deems to cause injustice or hardship to it (Article II, Section 1), 
or regarding a similar action under the Transport Agreement (Article IV, 


Section 2). 











INTERNATIONAL 233 


PART I 


CHAPTER II.—Disagreements 
ARTICLE 2 


Any contracting State submitting a disagreement to the Council for 
settlement (hereinafter referred to as “the applicant”) shall file an applica- 
tion to which shall be attached a memorial containing: 

(a) The name of the applicant and the name of any contracting 
State with which the disagreement exists (the latter hereinafter re- 
ferred to as “the respondent’’) ; 

(b) The name of an agent authorized to act for the applicant in the 
proceedings, together with his address, at the seat of the Organization, 
to which all communications relating to the case, including notice of the 
date of any meeting, should be sent. 

(c) A statement of relevant facts; 

(d) Supporting data related to the facts; 

(e) A statement of law; 

(f) The relief desired by action of Council on the specific points 
submitted; 

(g) A statement that negotiations to settle the disagreement had 
taken place between the parties but were not successful. 


CHAPTER III.—Action Upon Receipt of Applications 


ARTICLE 3 (Action by Secretary General) 


(1) Upon receipt of an application, the Secretary General shall: 

(a) Verify that it complies in form with the requirements of 
Article 2, and, if necessary, require the applicant to supply any deficien- 
cies appearing therein: 

(b) Immediately thereafter notify all parties to the instrument the 
interpretation or application of which is in question, as well as all 
Council Members, that the application has been received. 

(c) Forward copies of the application and of the supporting docu- 
mentation to the respondent, with an invitation to file a counter- 
memorial within a time-limit fixed by the Council. 

(2) Copies of all subsequent pleadings or other documents submitted by 
a party to the Council shall similarly be forwarded by the Secretary General 
to the other party or parties in the case, 


ARTICLE 4 (Counter-memorial) 


(1) The counter-memorial shall contain: 


(a) The name of an agent authorized to act for the respondent in 
the proceedings, together with his address, at the seat of the Organiza- 
tion, to which all communications relating to the case, including notice 
of the date of any meeting, should be sent. 

(b) Answer to points raised in the applicant’s memorial under 
Article 2(c) to (g); 

(c) Any additional facts and supporting data; 

(d) Statement of law. 

(2) In the counter-memorial there may be presented a counter-claim 
directly connected with the subject matter of the application provided it 
comes within the jurisdiction of the Council. The Council shall, after hearing 
the parties, direct whether or not the question thus presented shall be joined 
to the original proceedings. 
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ARTICLE 5 (Preliminary objection and action thereon) 


(1) If the respondent questions the jurisdiction of the Council to handle 
the matter presented by the applicant, he shall file a preliminary objection 
setting out the basis of the objection. 

(2) Such preliminary objection shall be filed in a special pleading at the 
latest before the expiry of the time-limit set for delivery of the counter- 
memorial. 

(3) Upon a preliminary objection being filed, the proceedings on the 
merits shall be suspended and, with respect to the time-limit fixed under 
Article 3(c), time shall cease to run from the moment the preliminary 
objection is filed until the objection is decided by the Council. 

(4) If a preliminary objection has been filed, the Council, after hearing 
the parties, shall decide the question as a preliminary issue before any 
further steps are taken under these rules. 


ARTICLE 6 (Action of Council on procedure) 

(1) Upon the filing of the counter-memorial by the respondent, the 
Council shall decide whether at this stage the parties should be invited to 
enter into direct negotiations as provided in Article 14. 

(2) If it is decided not to invite direct negotiations at this stage, without 
prejudice to a later invitation as provided in Article 14, the Council shall 
decide which procedure under these rules is applicable. Unless the Council 
decides to undertake the preliminary examination of the matter itself, it 
shall appoint a Committee (hereinafter referred to as “the Committee”) of 
five individuals who shall be Representatives on the Council of Member 
States not concerned in the disagreement, and shall designate one of them 
as Chairman. 

(3) The decisions under (2), in cases where negotiations are invited, 
may be postponed until the parties have either refused to enter into nego- 
tiations or reported that the negotiations have failed to solve the dispute. 


CHAPTER IV.—Proceedings 


ARTICLE 7 (Written proceedings) 

(1) The additional pleadings which may be filed by the parties shall 
consist of: 

Reply to be filed by the applicant, 
Rejoinder to be filed by the respondent. 

(2) The pleadings shall be filed with the Secretary General within time- 
limits fixed. 

(3) There shall be annexed to every pleading, copies or originals of all 
the relevant documents which the party filing the pleading may wish to have 
considered. 

(4) After the filing of the last pleading, save in the case of the submis- 
sion of written evidence pursuant to Article 9 or of observations in writing 
pursuant to Article 19(5), no further documents may be submitted by any 
party except with the consent of the other party or by permission of the 
Council granted after hearing the parties. 


ARTICLE 8 (Investigations by Council) 

(1) The Council may at any time, but after hearing the parties, entrust 
any individual, body, bureau, commission, or other organization that it may 
select, with the task of carrying out an enquiry or giving an expert opinion. 
In such cases it shall define the subject of enquiry or expert opinion and 
prescribe the procedure to be followed. 
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(2) A report incorporating the results of the investigation, together 
with the record of the enquiry and any expert opinion, shall be submitted 
to the Council in such form if any, as the Council may have prescribed, and 
shall be communicated to the parties. 


ARTICLE 9 (Evidence) 


If the parties should desire to produce evidence in addition to any evi- 
dence produced with the pleadings, such evidence, including testimony of 
witnesses and experts, shall be submitted in writing, within a time-limit 
fixed by the Council, but on special application the Council may agree to 
receive oral testimony. The Council may also request the parties to call 
witnesses or experts to give testimony before it at an oral hearing. 


ARTICLE 10 (Declaration by witnesses and experts) 


(1) The testimony of a witness shall be verified by the following declara- 
tion: 

“TI solemnly declare upon my honor and conscience that my testimony 

contains the truth, the whole truth and nothing but the truth.” 

(2) The statement of an expert shall be verified by the following declara- 
tion: 

“T solemnly declare upon my honor and conscience that my statement 

is in accordance with my sincere belief.” 


ARTICLE 11 (Questions) 


At the oral hearing, any member of the Council not a party to the dispute 
may put questions, through the President, to the agents of the parties or to 
any counsel or advocate appearing for them. Such questions, if any, may be 
answered immediately or at a later date to be fixed by the Council. 


ARTICLE 12 (Arguments) 


(1) Upon completion of the evidence, and after a reasonable period for 
preparation by the parties, they may present arguments to the Council 
within time-limits fixed by it. 

(2) The final arguments shall be in writing, but oral arguments may be 
admitted at the discretion of the Council. 


ARTICLE 13 (Procedure before the Committee) 


(1) If under Article 6 of the present rules a Committee has been ap- 
pointed, it shall, on behalf of the Council, receive and examine all documents 
submitted in accordance with these rules and, in its discretion, hear evidence 
or oral arguments, and generally deal with the case with a view to action 
being taken by the Council under Article 15. The procedures governing the 
examination of the case by the Committee shall be those prescribed for the 
Council when it examines the matter itself. While the Committee has charge 
of the proceedings, the functions of the President of the Council under these 
rules shall be exercised by the Chairman of the Committee. 

(2) Thereafter the Committee shall, without undue delay, present to the 
Council a report which shall be a part of the record of the proceedings. The 
report shall include a summary of the evidence and other matters on record 
and the findings of facts and the recommendations of the Committee. 

(3) The Council shall cause a copy of the report of the Committee to be 
delivered to each party in the case and each of the parties may, within a 
time-limit fixed by the Council, submit to the Council its written observa- 
tions on the said report or, if permitted by the Council, its oral observations. 

(4) When considering the report of the Committee, the Council may 
make such further enquiries as it may think fit or obtain additional evidence. 
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ARTICLE 14 (Negotiations during proceedings) 


(1) The Council may, at any time during the proceedings and prior to 
the meeting at which the decision is rendered as provided in Article 15(4), 
invite the parties to the dispute to engage in direct negotiations, if the 
Council deems that the possibilities of settling the dispute or narrowing the 
issues through negotiations have not been exhausted. 

(2) If the parties accept the invitation to negotiate, the Council may set 
a time-limit for the completion of such negotiations, during which other 
proceedings on the merits shall be suspended. 

(3) Subject to the consent of the parties concerned, the Council may 
render any assistance likely to further the negotiations, including the desig- 
nation of an individual or a group of individuals to act as conciliator during 
the negotiations. 

(4) Any solution agreed through negotiations shall be recorded by 
Council. If no solution is found the parties shall so report to Council and 
the suspended proceedings shall be resumed. 





















ARTICLE 15 (Decision) 


(1) After hearing arguments, or after consideration of the report of 
the Committee, as the case may be, the Council shall render its decision. 

(2) The decision of the Council shall be in writing and shall contain: 

(i) the date on which it is delivered; 
(ii) a list of the Council Members participating; 
iii) the names of the parties and of their agents; 
.iv) a summary of the proceedings; 
(v) the conclusions of the Council together with its reasons for 
reaching them; 

(vi) its decision, if any, in regard to costs; 

(vii) a statement of the voting in Council showing whether the conclu- 
sions were unanimous or by a majority vote, and if by a majority, 
giving the number of Council Members who voted in favor of the 
conclusions and the number of those who voted against or 
abstained. 

(3) Any Council Member who voted against the majority opinion may 
have his views recorded in the form of a dissenting opinion which shall be 
attached to the decision of Council. 

(4) The decision of the Council shall be rendered at a meeting of the 
Council called for that purpose which shall be held as soon as practicable 
after the close of the proceedings. 

(5) No member of the Council shall vote in the consideration by the 
Council of any dispute to which it is a party. 
































ARTICLE 16 (Default of appearance or in defending) 


(1) If one of the parties does not appear before the Council or the Com- 
mittee, if any, set up under Article 6, or fails to defend its case, the other 
party may call upon the Council to decide in favor of its claim. 

(2) The Council must, before doing so, satisfy itself not only that it has 
jurisdiction in the matter but also that the claim is well founded in fact and 
law. 


ARTICLE 17 (Discontinuance) 


(1) If in the course of the proceedings the applicant informs the Council 
in writing that it is not going on with the proceedings, and if, at the date 
on which this communication is received by the Secretary General, the 
respondent has not yet taken any step in the proceedings, the Council, or 
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its President if the Council is not in session, will officially record the discon- 
tinuance of the proceedings, and the Secretary General shall inform the 
respondent accordingly. 

(2) If, at the time when the notice of discontinuance is received, the 
respondent has already taken some step in the proceedings, the Council, or 
its President if the Council is not sitting, shall fix a time-limit within which 
the respondent must state whether it objects to the discontinuance of the 
proceedings. If no objection is so made, acquiescence will be presumed and 
the Council, or its President if the Council is not sitting, will officially record 
the discontinuance of the proceedings. If objection is made, the proceedings 
shall continue. 


ARTICLE 18 (Notification and appeal) 


(1) The decision of the Council shall be notified forthwith to all parties 
concerned and shall be published. A copy of the decision shall also be com- 
municated to all States previously notified under Article 3(b). 

(2) Decisions rendered on cases submitted under Article 1(1) (a) and 
(b) are subject to appeal pursuant to Article 84 of the Convention. Any 
such appeal shall be notified to the Council through the Secretary General 
within sixty days of receipt of notification of the decision of the Council. 


ARTICLE 19 (Intervention) 


(1) Any State which is a party to the particular instrument, the inter- 
pretation or application of which has been made the subject of a dispute 
under these rules, and which is directly affected by the dispute, has the 
right to intervene in the proceedings, but if it uses this right it shall under- 
take that the decision of Council will be equally binding upon it. 


(2) Any State which desires to intervene in a disagreement shall forth- 
with file a declaration to that effect with the Secretary General. 


(3) Such declaration shall be communicated to the parties to the instru- 
ment concerned, If within a month of the despatch of this communication, 
any objection has been notified to the Secretary General with respect to the 
admissibility of an intervention under paragraph (1) of this Article, the 
decision shall rest with the Council. 


(4) If no objection has been notified within the above-mentioned period 
or if the Council decides in favor of the admissibility of an intervention, 
as the case may be, the Secretary General shall take the necessary steps to 
make the documents of the case available to the intervening party who may 
file a memorial within a time-limit to be fixed by the Council, in no event 
later than the date fixed for the filing of the last pleading referred to in 
Article 7 (4). 

(5) Any such memorial shall be communicated to the other parties to 
the disagreement who shall send to the Secretary General their observations 
in writing within a time-limit to be fixed by the Council. The memorial and 
observations may be discussed by the parties in the course of the subsequent 
proceedings in which the intervening party shall take part. 


ARTICLE 20 (Dismissal of proceedings) 


(1) (a) If at any time before a decision is reached the parties conclude 
an agreement for the settlement of the dispute, or agree to discontinue 
the proceedings, they shall so inform the Council in writing. The Coun- 
cil shall then officially record the conclusion of the settlement or the 
discontinuance of the proceedings. 

(b) In the event that the original parties to a dispute conclude such 
an agreement, the Council shall terminate the proceedings notwith- 
standing the fact that additional parties have intervened. This provision 
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does not affect the right of an intervening party to file an application 
on its own behalf respecting the subject matter of the original dispute. 


(2) In case the termination of the proceedings is pursuant to a settle- 
ment between the parties, the terms of the settlement shall be transmitted 
to the President of the Council and he shall communicate such terms to all 
States previously notified under Article 3(b). 










PART II 







CHAPTER V.—Complaints 





ARTICLE 21 (Form of request) 


Any contracting State submitting a complaint to the Council regarding 
a situation defined in Article 1(2) of these rules shall file a request to which 
shall be attached a memorial containing the same particulars as in the case 
of an application submitted under Article 2. 











ARTICLE 22 (Action upon receipt of requests) 

Articles 3(a) and (c), 4 and 5 of Chapter III of Part I (Action upon 
receipt of Applications) shall apply correspondingly to a request submitted 
under the preceding Article. 




















ARTICLE 23 (Appointment of Committee) 
(1) Upon the filing of the counter-memorial the Council shall meet and 
formally decide whether the matter falls under the category of complaints 
under the provisions listed in Article 1(2). 
(2) The Council shall, if the answer under (1) is in the affirmative, 
appoint a Committee composed as the Committee described in Article 6, 
subparagraph (2) of these rules. 


ARTICLE 24 (Proceedings before Committee) 

(1) The Committee shall thereupon inquire into the matter on behalf 
of the Council and shall call the States concerned into consultation, 

(2) The Committee shall arrange the procedures for the consultation as 
far as possible in agreement with the parties, and on an informal basis in 
accordance with the circumstances of each case. It may request additional 
information and summon representatives of the parties to meet with the 
Committee at the seat of the Organization or in any other place. 


ARTICLE 25 (Report of Committee) 

(1) The Committee shall report to Council on the outcome of the consul- 
tation held as expeditiously as possible. 

(2) If the consultation has failed to resolve the difficulty the report may 
include proposed findings and recommendations to the States concerned. 


ARTICLE 26 (Council action) 

(1) After receiving the report of the Committee the Council shall con- 
sider it. 

(2) If a settlement has been reached through consultation the terms of 
the settlement shall be recorded and communicated to all States notified of 
the proceedings. 

(3) If consultation has failed to resolve the difficulty the Council may 
make appropriate findings and recommendations to the States concerned. 
Article 15 shall apply, mutatis mutandis, in this case 
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PART III 


CHAPTER VI.—General Provisions 


ARTICLE 27 (Agents) 


(1) A State which becomes a party to the proceedings on disagreements 
or complaints under these rules shall name an agent authorized to represent 
it and to act for it in the proceedings, provided that a Representative on 
Council of any Member State shall not be nominated as an agent. 

(2) The agent may have the assistance of counsel or advocates. The 
name of any assisting counsel or advocate shall be communicated to the 
Council in advance of any meeting where he will be present. 

(3) The agents shall be invited to attend any meeting convened to 
discuss the case. 


ARTICLE 28 (Procedural measures) 


(1) The Council shall determine the time-limits to be applied, and other 
procedural questions related to the proceedings. Any time-limit fixed pur- 
suant to these rules shall be so fixed as to avoid any possible delays and to 
ensure fair treatment of the party or parties concerned. 


(2) The Council may at any time extend any time-limit that has been 
fixed under these rules, either at the request of any of the parties or at its 
own discretion, It may also in special circumstances and after hearing 
objections from any party, decide that any step taken after the expiration 
of a time-limit shall be considered as valid. 

(3) In respect of fixing or extending a time-limit under these rules, the 
President of the Council shall act on behalf of the Council when it is not in 
session. 


ARTICLE 29 (Languages) 


(1) A party may make its submissions, written or oral, in any of the 
three official languages of the Organization and, at the request of any of 
the other parties, these shall be translated into each of the other languages 
under arrangements to be made by the Secretary General. The Council may 
at the request of any party authorize another language to be used by that 
party, in which case the necessary arrangements for translation shall be 
made by the party concerned. 

(2) The text of the decision of the Council in case of a disagreement, 
or its findings and recommendations in case of a complaint, shall be rendered 
in the three official languages, and each of such texts shall be of equal 
authenticity unless all the parties agree that any of the texts shall be 
considered as the authentic one. 


ARTICLE 30 (Records and publicity) 


(1) The Secretary General shall keep a full record of the proceedings. 

(2) A verbatim transcript shall be made of any oral testimony and any 
oral arguments and incorporated into the record of the proceedings. 

(3) The record of the proceedings shall, unless otherwise ordered by 
the Council, be open to the public. The Council may open to the public any 
part of the record previously ordered to be withheld from the public. 


ARTICLE 31 (Costs) 


(1) Unless otherwise decided by the Council, each party shall bear its 
own costs, 


(2) All other costs may be assessed to the parties in proportions fixed 
by the Council. 









240 JOURNAL OF AIR LAW AND COMMERCE 


ARTICLE 32 (Suspension of the rules) 

Subject to agreement of the parties, any of these rules may be varied or 
their application suspended when, in the opinion of the Council, such action 
would lead to a more expeditious or effective disposition of the case. 


ARTICLE 33 (Amendments to the rules) 


The present rules may, at any time, be amended by the Council. No 
amendment shall apply to a pending case except with the agreement of the 
parties. 


“JET AGE TASK FORCE” 


At the time the last issue of the Journal was going to press, the “jet 
age task force” of the International Civil Aviation Organization was holding 
meetings in Peru and Mexico to decide what improvements in the air naviga- 
tion networks of South America and the Caribbean would be necessary 
during the next five years when high-performance large jet transport 
aircraft would be introduced. The Chairman of the Panel was Dr. Warner, 
who, since April 18th, 1957, has been replaced by Mr. Walter Binaghi, the 
new President of the ICAO Council. 


The comments of Dr. Warner after the above Panel meetings were as 
follows: 


“The aeroplane performs a particularly vital public service in South 
America and the Caribbean, where it is a dominant element in the transport 
system. South America and the Caribbean area have developed air transport 
to overcome the obstacles of jungle and high mountain; intensive air route 
networks, domestic and international, reach hundreds of places, many of 
which have no rapid surface transport connections, carrying great numbers 
of passengers and large amounts of cargo. Much has been done to make 
efficient air transport possible, especially in the provision of airports; and 
we have been glad to learn that some governments are now undertaking to 
enlarge their airports or to build new ones to meet expanding requirements, 
and to provide some of the other services that air navigation requires. As 
the Panel’s reports explain, however, much more is to be hoped for and will 
be increasingly needed in the years immediately ahead.” 


The Panel found that the operational difficulties and penalties now being 
experienced by international airline operators were caused largely by the 
vast increase in air traffic, which creates new needs for communications and 
other auxiliary services. This increase is expected to continue steadily, and 
the difficulties will become greater unless the governments of the two regions 
assure the provision, maintenance and operation of the air navigation facili- 
ties and services called for by the South American and Caribbean regional 
plans. In many cases, in the South American region, the ICAO regional plan 
adopted five years ago has not been satisfactorily implemented; this lack of 
implementation is particularly serious in the field of communications, and 
the lag here affects the provision of satisfactory air traffic and meteorological 
services, 


The largest gaps in the world-wide system of flight information regions 
are found in Central and South America; flight information service is essen- 
tial to the efficient, regular and safe operation of international air navigation 
and provides the foundation for air traffic control which is becoming neces- 
sary in more and more areas as traffic increases. Believing that lack of 
sufficient numbers of trained personnel in government service was a main 
cause of these deficiencies, as well as of the difficulties with communications, 
and that it is imperative that means be found to solve the personal problem, 
the Panel will consult with states in the regions in an effort to help them 
overcome these difficulties. 
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Both in South America and in the Caribbean, the ground services needed 
for airline operations have frequently been provided by the airlines them- 
selves. This has resulted, among other things, in the airlines supplying 
extensive installations for fixed and mobile radio communications and for 
navigational aids; different airlines flying on the same routes have often 
provided duplicate services. The Panel found these duplications expensive 
and wasteful; it therefore recommended that “effective action be started 
to eliminate the waste inherent in duplication and to create coherent fixed 
and mobile (communications) networks so organized as to meet the require- 
ments of the air traffic and meteorological services, as well as those of the 
airlines.” In the case of South America, it suggested that an effective means 
of achieving this might be “a special agency established to operate, under 
government authorization and regulation, aeronautical communications facil- 
ities of interest to more than one airline. Such an agency may be a govern- 
ment-controlled corporation or may be so organized as to permit extensive 
participation by the airlines.” In the Caribbean, the Panel noted with favor 
that several governments are already showing an increasing willingness to 
assume responsibility either directly or through a government-authorized 
private agency. 


Serious deficiencies were found in the meteorological services in both 
regions. There is a lack of night-time surface observations, so that early 
morning flights must be despatched on the basis of the meteorological charts 
of the previous day; there is also a general absence of upper air data 
obtained by despatching instrument-carrying balloons to high altitudes. 
“The net effect of the present situation is unreliable flight planning, and 
consequently the need to carry excessive fuel reserves; this situation is 
expected to become even more serious with the advent of jet aircraft.” The 
Panel therefore recommended that meteorological services be improved up 
to the level of the regional plans as soon as possible; that the five upper air 
observation stations in South America being established in connection with 
the International Geophysical Year be continued in permanent operation, 
and that the full upper air weather observation network detailed in the 
Caribbean regional plan be provided as soon as possible. 

The Panel found that, in South America, there are a few international 
aerodromes which are distinctly inadequate, and others which barely meet 
present requirements—and these will be even more inadequate for jet trans- 
port operations. Deficiencies also exist in the installation of approach and 
runway lights. The Panel asked states to review the situation regarding the 
future development of aerodromes in their territories before the next ICAO 
regional air navigation meeting, which will be held in South America late 
this year. High priority was asked for the provision of approach lighting 
in accordance with ICAO standards in both regions; the Panel recommended 
that states which have not yet planned the installation of such approach 
lighting should make such plans, bearing in mind their importance to the 
operation of jet aircraft. 

It will be recalled that the Implementation Panel was appointed by the 
ICAO Council upon request of the Tenth Session of the ICAO Assembly, 
held in Caracas in June 1956, to consider what improvements in air naviga- 
tion services and facilities would be necessary during the next five years. 

The Panel now includes: Mr. Walter Binaghi, Colonel Luis de Azcarraga 
of Spain, Brigadier Helio Costa of Brazil, Mr. A. P. Dekker of The Nether- 
lands, Mr. Jerome Lederer of the U.S.A., M. René Lemaire of France, and 
Air Vice Marshal Sir Victor Tait of the U.K. 
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DEATH OF PILOT AFTER LEAVING DITCHED PLANE— 
EXCLUSION CLAUSE IN INSURANCE POLICY— 
LIABILITY OF INSURER 








Eschweiler v. General Accident Fire & Life Assurance Co. 
241 F. 2d 101 (7th Cir. Feb, 14, 1957). 


The plaintiff’s decedent was insured under a health and accident policy 
issued by the defendant company. The policy contained a clause which 
excluded from coverage injuries sustained “while in or on any vehicle or 
mechanical device for aerial navigation or in falling therefrom or therewith 
or while operating or handling any such vehicle or device.” The insured 
was flying his private plane when an intense snowstorm caused him to make 
a forced landing on the ice-covered surface of a lake. In landing, the plane 
was severely damaged and it was necessary for the insured to abandon it. 
He started on foot for the nearest highway, which would necessitate about 
a half mile of travel across the ice. During this half mile journey the 
insured fell through the ice a number of times, but each time he emerged 
to pull himself out of the water, and finally he succeeded in reaching the 
shore. He then crawled the remaining few feet to the highway where he was 
found. Almost immediately upon being found, the insured lost consciousness 
and he was dead upon the arrival of a physician. An autopsy performed the 
following day revealed no evidence of physical disease or injury, other than 
ailments fairly common to men of his age and a superficial abrasion. The 
plaintiff sued as beneficiary under the insurance policy, alleging that the 
death was accidental and within the provisions of the policy. The trial 
court, sitting without a jury, found that the insured was not injured in the 
forced landing or in extricating himself from the plane thereafter, but that 
the great physical effort expended in journeying to the highway caused a 
cardiac failure and his death. Hence, the injuries which resulted in the 
insured’s death were not caused while he was in or on an airplane, while he 
was falling with or from an airplane, or while he was operating or handling 
an airplane. Therefore, the exclusionary clause did not bar the defendant’s 
liability. On appeal, the United States Court of Appeals for the Seventh 
Circuit affirmed the trial court, holding that there was substantial evidence 
to support the trial court’s findings and, therefore, it could not say that these 
findings were clearly erroneous. Furthermore, the court said, since the 
defendant relied upon the exclusionary clause to defeat recovery, the burden 
of proof rested upon it. In order to prevail, the defendant would have had 
to prove that the insured’s injury was sustained while (1) in or on the 
airplane, (2) in falling therefrom or therewith, or (3) while operating or 
handling the plane. This burden the defendant failed to sustain. 












































PRESSURE DIFFERENCES IN AIRPLANE CABIN—RUPTURED 
EARDRUM—AIRLINE’S NEGLIGENCE 





Marchant v. American Airlines, Inc. 
146 F. Supp. 612 (D.R.I. Oct. 17, 1956). 


The plaintiff, while a passenger on one of the defendant airline’s flights, 
suffered a ruptured eardrum, damage to his inner ear which resulted in some 
loss of hearing, and tinnitus—defined as a continual hissing sound in the 
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ear. The plaintiff’s evidence tended to show that at the time of the flight 
he was not suffering from any cold or other disorder and that he had never 
experienced any trouble with his ears on previous flights he had made. The 
plaintiff claimed that the ruptured eardrum was due to a traumatic inflamma- 
tion of his middle ear caused by pressure differences between his middle ear 
cavity and the surrounding atmosphere in the airplane cabin. He contended 
that prior to the rupture of the eardrum, he had advised the defendant’s 
stewardess that he was suffering from the effects of such pressure differ- 
ences, but that the stewardess took no action to alleviate his condition. 
Although there was a conflict in the evidence as to whether the plaintiff 
had in fact complained of his discomfort prior to the rupture of his eardrum, 
it is undisputed that the stewardess gave no care or attention to the plaintiff 
until after his eardrum had ruptured. Furthermore, it is undisputed that 
the defendant, prior to the rupture of the plaintiff’s eardrum, did not take 
any action to eliminate the differences in pressure, and that the defendant’s 
airplane continued to rise to greater altitudes and was still climbing at the 
time of said rupture. The evidence further indicated that if the stewardness 
had given the plaintiff prompt and proper care or if action were taken to 
eliminate the pressure differences, the plaintiff’s injury would not have 
occurred. In answer to the plaintiff’s evidence, the defendant presented 
medical testimony that the rupture was not due to a traumatic inflammation, 
but rather to some unknown infection or inflammation which prevented the 
Eustachion tubes from making normal adjustments to differences in air 
pressure. In a suit for personal injuries, the jury returned a verdict for 
the plaintiff in the sum of $24,500. The defendant then moved in the alterna- 
tive for a judgment notwithstanding the verdict or for a new trial. In deny- 
ing the motion for judgment notwithstanding the verdict, the court held 
that, viewing the evidence and all reasonable inferences deducible therefrom 
in a light most favorable to the plaintiff, it could not say that there was a 
complete lack of probative facts to support the jury’s verdict. The cotrt 
also denied the motion for a new trial, holding that to order a new trial 
would be an invasion of the province of the jury. There was ample evidence, 
the court said, to support the jury’s verdict insofar as the negligence of the 
defendant and the proximate cause of the injury were concerned. With 
respect to the defendant’s contention that the verdict was excessive and the 
result of passion, prejudice, and sympathy, the court said that on all the 
evidence the jury was clearly warranted in finding that the plaintiff had 
suffered an injury which would cause him annoyance and discomfort as long 
as he lived. Therefore, there was substantial evidence to support the award. 
In rejecting the defendant’s contention that a new trial should be granted 
on the basis of newly discovered evidence, the court held that in order to 
constitute a proper basis for a new trial, such evidence must clearly show 
that it would probably change the result, and cannot merely serve to affect 
the credibility of other evidence. 


INJURIES TO AIRLINE PASSENGER—NO PRESUMPTION OF 
NEGLIGENCE ON PART OF CARRIER 


Wilson v. Capital Airlines 
240 F. 2d 492 (4th Cir. Jan. 7, 1957). 


The plaintiff had suffered a fractured hip while she was a passenger on 
one of the defendant’s planes. Prior to the flight in question, the plaintiff 
had had a tumor in the bones around the left hip joint, which had left the 
bone breatly weakened and susceptible to pathological fracture. She had 
been advised against bearing any weight on her left leg and had been using 
two crutches for several months. At one of the stops on her flight, the 
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plaintiff asked the steward to assist her to the plane’s lavatory. The plaintiff 
testified that upon entering the lavatory she did not observe any handhold, 
and that in order to turn around, she gave the steward her right crutch, 
keeping the left under her arm, and placed her right hand on the tissue 
container. She further testified that while she was turning around the tissue 
container came open and she fell on her left leg, at the same time experienc- 
ing severe pain. She then testified that she called the steward and that she 
had never closed the lavatory door. The steward and a passenger who had 
helped the steward assist the plaintiff to the lavatory testified in behalf of 
the defendant and said they had helped the plaintiff turn around, then took 
both her crutches, closed the door and left, leaving the plaintiff situated to 
use the lavatory. They further testified that when they heard the plaintiff 
unlock the lavatory door they opened it, returned her crutches, and helped 
her to return to her seat. The witnesses agreed that the plaintiff had rested 
her right hand on the tissue container while they were turning her around 
and that the container had come open, but they denied that she fell or that 
she complained of having hurt herself. When she arrived at her destination, 
it was found that the plaintiff had a small pathological fracture in the area 
affected by the tumor, which could have been caused by the fall which she 
described, by placing any substantial weight on her left leg, or by any shift 
of gate. The plaintiff brought a personal injury action and contended that 
the defendant was negligent in failing to place a handhold in the restroom, 
and in placing an unsafe and unfit appliance, the tissue container, at a 
position where a passenger would normally use it as a brace or grasp in the 
absence of any other handholds. Upon hearing the testimony, the trial judge 
directed a verdict for the defendant on the ground that there was insufficient 
evidence to prove negligence. On appeal, the United States Court of Appeals 
for the Fourth Circuit affirmed the decision, holding that although, as a 
common carrier, the defendant was bound to exercise the highest degree of 
case and forsight for its passenger’s safety, the defendant was not an 
insurer, and the mere fact of the injury was not sufficient to raise a pre- 
sumption of negligence on the part of the defendant. It was not clear, the 
court said, from the plaintiff’s own evidence that there was no handhold in 
the lavatory. However, even if there were no handhold, the court indicated 
that it would not have allowed recovery. The defendant was under no duty 
to furnish handholds nor to forsee that in the absence of a handhold, a 
passenger would rest its weight on the tissue container, which was obviously 
not provided for that purpose. 


INTERROGATORIES—EXTENT TO WHICH PARTY MUST 
REVEAL ITS CASE—EXCEPTION TO GENERAL 
RULE IN AIRPLANE CRASHES 


Merrill v. United Airlines, Inc. 
5 CCH Aviation L. Rep. 17,317 (S.D.N.Y. Mar. 10, 1957). 


In a wrongful death action the plaintiff prepared several interrogatories 
asking the defendant if it had any knowledge as to several enumerated 
factors which could have caused or contributed to the accident in which the 
plaintiff’s decedent had been killed. The subsequent interrogatories then 
asked if the defendant would claim at the trial that one of those factors 
caused or contributed to the accident and if so, what the said claim of the 
defendant would be. The defendant objected to these interrogatories on the 
ground that their net effect was to ask it what would be its story at the 
trial. The United States District Court for the Southern District of New 
York, while recognizing that the purpose of modern federal practice is to 
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eliminate surprise and that such interrogatories would be proper in an ordi- 
nary case, held that there is an exception to the general rule in cases where 
the parties would be required to commit themselves too definitely. A case 
involving an airplane crash, the court continued, would be one such instance. 
In airplane crashes, the defendant frequently knows little about the cause 
of the accident, and yet it is asked to commit itself to a particular cause of 
the accident. However, the court held that the interrogatories would be 
acceptable if the one in which the defendant was asked if he would claim 
that one of the enumerated factor “‘caused or contributed to the accident” 
were changed to read “may have caused or contributed to the accident.” If 
such change were made, the court reasoned, the defendant would be protected 
from being required to put itself in a straight jacket and still the plaintiff 
would be able to get all the information to which he was entitled. 


CROP DUSTING—LACK OF ACTIONABLE NEGLIGENCE— 
APPLICABILITY OF STRICT LIABILITY DOCTRINE 


Vrazel v. Bieri 
294 S.W. 2d 148 (Tex. Ct. Civ. App. Sept. 20, 1956). 


Gotreauxz v. Gary 
5 CCH Aviation L. Rep. 17,269 (La. Feb. 25, 1957). 


In the Vrazel case, the plaintiff’s crops were damaged by a herbicide 
which was blown onto his property during crop dusting operations taking 
place on a neighboring farm. The plaintiff brought action against the farmer 
whose crops were being dusted and also against the owner of the airplanes 
employed in the operation, charging both defendants with negligence. At 
the trial, the jury found, inter alia, that the damage to the plaintiff’s crops 
was caused by the herbicide which the defendants failed to keep confined 
within the boundaries of the field being sprayed. However, the jury found 
that this failure was not due to the defendants’ negligence and, therefore, 
denied recovery. On appeal, the plaintiff did not attack the findings as 
lacking support in the evidence or as being contrary to the weight of the 
evidence, but contended rather that the failure to confine the poison being 
sprayed constituted negligence as a matter of law. Therefore, the plaintiff 
argued that the jury’s finding of absence of negligence was a mere conclu- 
sion of law or opinion which was “of no legal effect or significance and 
[which] should be disregarded.” The Texas Court of Civil Appeals, in 
affirming the trial court, held that the plaintiff was in effect arguing that 
the doctrine of absolute liability should be applied. That doctrine, the court 
said, is not recognized in Texas, and in order to recover in a case such as 
this, the plaintiff would have to obtain a finding of actionable negligence. 
Since such a finding was not obtained, the defendant was entitled to 
judgment, 

The Gotreaux case presented essentially the same facts and the trial 
court dismissed the plaintiff’s action, holding that the defendants were free 
from any negligence. On appeal, the plaintiff contended that the defendant’s 
actions constituted a private nuisance and that liability for damages result- 
ing from the maintenance of a nuisance does not depend on a question of 
negligence. The Louisiana Supreme Court rejected this contention, but 
nevertheless reversed the trial court. The court held that in cases where a 
landowner’s use of his property unreasonably inconveniences others and 
deprives them of the enjoyment of their property, negligence or fault is not 
a requisite of liability. Therefore, the court reasoned, strict liability should 
be imposed in this case. 
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PILOT’S KNOWLEDGE OF STORM CENTER ON FLIGHT PATH— 
FAILURE TO ALTER COURSE CONSTITUTES NEGLIGENCE 


Cudney v. Braniff Airways, Inc. 
300 S.W. 2d 412 (Mo. Mar. 11, 1957). 


The plaintiff, while a passenger on a flight of Midcontinent Airlines, was 
thrown from her seat and injured when the plane hit a violent downdraft 
during a thunderstorm. The plaintiff brought a personal injury action 
against the pilot of the plane and against Midcontinent, and after that 
airline merged with Braniff Airways, upon motion the latter was substituted 
as a party defendant for and instead of Midcontinent. The evidence indicated 
that before taking off on the flight, the pilot was warned by Midcontinent’s 
meteorologist that the route of the contemplated flight was through scattered 
cumulus cloud formations conducive to thunderstorms which occasion down- 
drafts. In addition, while the plane was in flight, the pilot adhered to his 
course and did not diminish his speed, notwithstanding the fact that the 
air increased in the violence of its turbulence, that there was considerable 
cloud-to-cloud lightning and some cloud-to-ground lightning, and that a few 
minutes before it hit the downdraft, the plane encountered heavy rainfall. 
The evidence further indicated that precipitous downdrafts of disturbed air 
are more probable where there is lightning, especially cloud-to-ground light- 
ning, and heavy rainfall. After the plane hit the downdraft, the pilot made 
a ninety degree turn, and after flying in the new direction eight or nine 
miles, the plane encountered no more turbulent air. Upon hearing the evi- 
dence, the jury returned a verdict in favor of the plaintiff; however, the 
trial court set aside the verdict and entered judgment for the defendant in 
accordance with the defendant’s motion for a directed verdict. The plaintiff 
appealed on the grounds that there was sufficient evidence to establish negli- 
gence on the part of the defendant. The Missouri Supreme Court reversed 
the trial court’s judgment and remanded the cause with directions to rein- 
state the judgment for the plaintiff. In so ordering, the court held that the 
evidence tended to show that the pilot knew the forecast of stormy weather 
on the contemplated flight path, that he saw or could have seen the lightning, 
that he flew into heavy rainfall, and that he continued in flight at undimin- 
ished speed in the rainfall. All these factors indicated that a thunderstorm 
with probably dangerous currents of air therein concentrated would be 
encountered on the contemplated flight plan. On the basis of this, the court 
held that the jury could and did reasonably find that the defendants were 
guilty in failing to take the precaution to circumnavigate the turbulent area 
or in failing to diminish speed in passing through the area, or in failing to 
do both. 


CONDEMNATION—CHANGE IN ZONING RESTRICTIONS— 
JUST COMPENSATION FOR LAND TAKEN 


United States v. 50.8 Acres of Land 
5 CCH Aviation L. Rep. 17,318 (E.D.N.Y. Mar. 11, 1957). 


The government filed a complaint seeking to acquire land which at that 
time was zoned for residential use. Just prior to the taking, the owner of 
the land had made an application for a change in zoning from residential 
to industrial. This change was approved by one adjoining landowner, but 
opposer by another—the government. Approximately two years after the 
taking, and after the government had withdrawn its opposition, the change 
in zoning was affected. At the hearing on the complaint, there was a sharp 
and irreconcilable conflict between the opinions of the appraisers as to the 
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value of the appropriated land. The witness for the owner based his value 
upon industrial use, whereas the government’s witness based his opinion upon 
residential use, which conformed to the existing zoning. In awarding com- 
pensation, the United States District Court for the Eastern District of New 
York recognized that the existing zoning restrictions were a proper and 
important factor for the appraisers to consider, but held that it was also 
important for the appraisers to consider the reasonable probability of a 
change in fixing their estimates of valuation. To appraise the land, the court 
reasoned, as though the change had occurred, when in fact it had not, would 
be to totally disregard restrictions upon use, which had been imposed by 
competent authority for many years, and to permit the owner to receive 
compensation based on a prohibited use. However, the court continued, to 
deny the owner any increment in value attributable to the probability of a 
favorable change in zoning in the reasonably near future, would likewise be 
unjust. Therefore, the zoning restrictions on the use as they existed at the 
time and the possibility or probability of a change to industrial use in the 
near future, should be viewed in the light of all the testimony presented, 
and compensation should be based upon the result thereof. 
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